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THE “HIGHER LAW” BACKGROUND OF AMERICAN 
CONSTITUTIONAL LAW 


“Theory is the most important part of the dogma of the 
law, as the architect is the most important man who takes 
part in the building of a house.” * 


HE Reformation superseded an infallible Pope with an in- 
fallible Bible; the American Revolution replaced the sway 
of a king with that of a document. That such would be the out- 
come was not unforeseen from the first. In the same number of 
Common Sense which contained his electrifying proposal that 
America should declare her independence from: Great Britain, 
Paine urged also a “ Coritinental Conference,” whose task he de- 
scribed as follows: 


“The conferring members being met, let their business be to frame a 
Continental Charter, or Charter of the United Colonies; (answering to 
what is called the Magna Charta of England) fixing the number and 
manner of choosing members of congress and members of assembly . . . 
and drawing the line of business and jurisdictjon between them: (always 
remembering, that our strength is continental, not provincial) securing 
freedom and property to all men . . . with such other matter as it is 
necessary for a charter to contain. ... But where, say some, is the 
King of America? Yet that we may not appear to be defective even in 
earthly honors, let a day be solemnly set apart for proclaiming the 
charter; let it be brought forth placed in the divine law, the word of 
God; let a crown bé placed thereon, by which the world may know, that 
so far as we approve of monarchy, that in America the law is King.” * 


’ 





* Hormes, CoLtectep LecaL Papers (1921) 200. 
1 y Patne, PorrricaL Writincs (1837) 45-46. 
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This suggestion, which was to eventuate more than a decade later 
in the Philadelphia Convention, is not less interesting for its ret- 
rospection than it is for its prophecy. 

In the words of the younger Adams, “ the Constitution itself had 
been extorted from the grinding necessity of a reluctant nation ”’;? 
yet hardly had it gone into operation than hostile criticism of its 
provisions not merely ceased but gave place to “an undiscriminat- 
ing and almost blind worship of its principles” *—a worship 
which continued essentially unchallenged till the other day. 
Other creeds have waxed and waned, but “ worship of the Con- 
‘stitution ” has proceeded unabated.* It is true that the Abolition- 
ists were accustomed to stigmatize the Constitution as “an agree- 
ment with Hell,” but their shrill heresy only stirred the mass of 
Americans to renewed assertion ofthe national faith. Even 
Secession posed as loyalty to the principles of the Constitution 
_ and a-protest against their violation, and in form at least the con- 
stitution of the Southern Confederacy was, with a few minor de- 
partures, a studied reproduction of the instrument of 1787. For 
by far the greater reach of its history, Bagehot’s appraisal of the 
British monarchy is directly applicable to the Constitution: “The 
English Monarchy strengthens our government with the strength 
of religion.”* _ 

The fact that its adoption was followed by a wave of prosperity 
no doubt accounts for the initial launching of the Constitution 
upon the affections of the American people. Travelling through 
various parts of the United States at this time, Richard Bland 
Lee found “ fields a few years ago waste and uncultivated filled 
with inhabitants and covered with harvests, new habitations 
reared, contentment in every face, plenty on every board... . ” 
“To produce this effect,” he continued, ‘“ was the intention of the 
Constitution, and it has succeeded.” Indeed it is possible that 





2 ADAMS, JUBILEE DIsCOURSE ON THE CONSTITUTION (1839) 55. 

3 Wooprow WItson, CONGRESSIONAL GOVERNMENT (13th ed. 1898) 4. 

4 On the whole subject, see 1 Von Horst, ConstirutionaL History (1877) 
c. 2; Schechter, Early History of the Tradition of the Constitution (1915) 9 AM. 
Pot. Sct. REv. 707 et seq. 

5 Bacenot, ENcLisH Constitution’ (2d ed. 1925) 39. “The monarchy by its 
religious sanction now confirms all our political order. ... It gives ...a vast 
strength to the entire constitution, by enlisting on its behalf the credulous obedience 
of enormous masses.” Ibid. 43-44. 
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rather too much praise was lavished upon the Constitution on this 
score. “It has been usual with declamatory gentlemen,” com- 
plained the astringent Maclay, “in their praises of the present 
government, by way of contrast, to paint the state of the country 
under the old (Continental) congress, as if ‘neither wood grew 
nor water ran in America before the happy adoption of the new 
Constitution; ” and a few years later, when the European turmoil 
at once assisted, and by contrast advertised, our own blissful 
state, Josiah Quincy voiced a fear that, “we have grown giddy 
with good fortune, attributing the greatness of our prosperity to 
our own wisdom, rather than to a course of events, and ‘a guid- 
ance over which we had no influence.” ® 

But while the belief that it drew prosperity in its wake may ex- 
plain the beginning of the worship of the Constitution, it leaves a 
deeper question unanswered. It affords no explanation why this 
worship came to ascribe to the Constitution the precise virtues it 
did as an efficient cause of prosperity. To answer this question. 
we must first of all project the Constitution against a background 
of doctrinal tradition which, widespread as European cukure, was 
at the time of the founding of the English colonies especially 
strong in the mother country, though. by the irony of history it 
had become a century and a half later the chief source of division 
between mother country and colonies. 

It is customary nowadays to ascribe the /egality as well as the 
supremacy of the Constitution — the one is, in truth, but the ob- 
verse of the other — exclusively to the fact that, in its own phrase- 
ology, it was “ordained” by “the people of the United States.” 
Two ideas are thus brought into play. One is the so-called “ posi- 
tive’ conception of law as a general expression merely for the 
particular commands of a human lawgiver, as a-series of acts 
of human will; * the other is that the highest possible source of 
such commands, because the highest possible embodiment of hu- 
man will, is “the people.” The same two ideas occur in conjunc- 
tion in the oft-quoted text of Justinian’s Imstitutes: “‘ Whatever 
has pleased the prince has the force of law, since the Roman 





8 Schechter, supra note 4, at 720-21. 

7 Bentham, as quoted in Hortanp, ELEMENTS OF JURISPRUDENCE (12th ed. 
1916) 14. For further definitions of “ positive law,” see ibid. 22-23; WILLOUGHBY, 
FUNDAMENTAL CONCEPTS OF Pusiic LAw (1924) c. 10. 
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people by the /ex regia enacted concerning his imperium, have 
yielded up to him all their power and authority.” * The sole dif- 
ference between the Constitution of the United States and the im- 
perial legislation justified in this famous text is that the former is 
assumed.to have proceeded immediately from the people, while the 
latter proceeded from a like source only mediately. 

The attribution of supremacy to the Constitution on the ground 
solely of its rootage in popular will represents, however, a com- 
paratively late outgrowth of American constitutional theory. 
Earlier the supremacy accorded to constitutions was ascribed less 
to their putative source than to their supposed content, to their 
embodiment of essential and unchanging justice. The theory of 
law thus invoked stands in direct contrast to the one just re- 
viewed. There are, it is predicated, certain principles of right and 
justice ‘which are entitled to prevail of their own intrinsic excel- 
lence, altogether regardless of the attitude of those who wield the 
physical resources of the community. Such principles were made 
by no human hands ; indeed, if they did not antedate deity itself, 
they still.so express its nature as to bind and control it. They are 
external to all Will as such and interpenetrate all Reason as such. 
They are eternal and immutable. In relation to such principles, 
human laws are, when entitled to obedience save as to matters 
indifferent, merely a record or transcript, and their enactment an 
act not of will or power but one of discovery and declaration.° 
The Ninth Amendment of the Constitution of the United States, 
in its stipulation that “the enumeration of certain rights in this 
Constitution shall not prejudice other rights not so enumerated,” 
illustrates this theory perfectly, except that the principles of 


Qneeiien 








8 Inst. I, 2, 6: “Quod principi placuit, legis habet vigorem, cum lege regia 
quae de ejus imperio lata est, populus ei et in eum, omne imperium suum et 
potestatem concessit.” The source is Utpran, Dic. I, 4, 1. The Romans always 
regarded the people as the source of the legislative power. ‘“ Lex est, quod populus 
Romanus senatorie magistratu interrogante, veluti Consule, constituebat.” Inst. 
I, 2, 4. During the Middle Ages the question was much debated whether the lex 
regia effected an absolute alienation (translatio) of the legislative power to the 
Emperor, or was a revocable delegation (cessto). The champions of popular sov- 
ereignty at the end of this period, like Marsiglio of Padua in his Defensor Pacis, 
took the latter view. See GrerKE, Poxiticat THEORIES OF THE MippLe AGES 
(Maitland’s tr. 1922) 150, notes 158, 159. 

® For definitions of law incorporating this point of view, see HoLLanp, op. cit. 
supra note 7, at 19-20, 32-36. Cf. 1 Bi. Comm. Intro. 
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transcendental justice have been here translated into terms of * 
personal and private rights. The relation of such rights, never- - 
theless, to governmental power is the same as that of the prin- 
ciples from which they spring and which they reflect. They owe 
nothing to their recognition in the Constitution— such recogni- 
»tion was necessary if the Constitution was to be regarded as 
complete. 
Thus the legality of the Constitution, its supremacy, and its 
claim to be worshipped, alike find common standing ground on 
the belief in a law superior to the will of human governors. Cer- 
tain questions arise: Whence came this idea of a “higher law” ? 
How has it been enabled to survive, and in what transformations? 
What special forms of it are of particular interest for the history 
of American constitutional law and theory? By what agencies 
and as a result of what causes was it brought to America and 
wrought into the American system of government? It is to these 
questions that the ensuing pages of this article are primarily 
addressed. 


I 


Words of Demosthenes attest the antiquity of the conception 
of law as a discovery: “ Every law is a discovery, a gift of god, 
—a precept of wise men.” *® Words of President Coolidge prove 
the persistence of the notion: “ Men do not make laws. They 
do but discover them. ... That state is most fortunate in 
its form of government which has the aptest instruments for the 
discovery of law.”** But not every pronouncement of even the 





10 HOLLAND, op. cit. supra note 7, at.44n. “If there be any primitive theory 
of the nature of law, it seems to be that laws are the utterance of some divine 
or heroic person who reveals . . . that which is absolutely right.” 1 Pottock AND 
Marrt.anp, History or ENciisH Law (1895) xxviii. 

11 CooLtipce, Have Fair In MAssAcHuseEttTs (1919) 4. JoHN Dickinson, Ap- 
MINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW (1927) 85-86n., juxtaposes 
the above definitions, and also one from St. AucustiInge, DE VERA RELIGIONE C. 31 
in 34 Micne, Patrotocia Latina (1845) 147: “ Aeternam ...legem mundis 
animis fas est congnoscere, judicare non fas est.” This notion of the possibility of 
the spontaneous recognition of higher law has its counterpart in American consti- 
tutional theory, as will be pointed out later. Bacon_voiced the “ discovery ” theory 
of law-making in the following words: “Regula enim legem (ut acus nautica 
polos) indicat, non statuit.” De Justitia Untversati, Aphor. Ixxxv, quoted in 
LorImMER, INSTITUTES OF Law (2d ed. 1880) 256. Burke also accepted the theory: 
“Tt would be hard to point out any error more truly subversive of all the order 
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most exalted human authority is necessarily law in this sense. 
This, too, was early asserted. A century before Demosthenes, 
Antigone’s appeal against Creon’s edict to the “unwritten and 
steadfast customs of the Gods” had already presented immemo- 
rial usage as superior to human rule-making.” A third stage in 
the argument is marked by Aristotle’s advice to advocates in his 
Rhetoric that, when they had “no case according to the law of 
the land,” they should “appeal to the law of fiature,” and, 
quoting the Antigone of Sophocles, argue that “an unjust law is 
not a law.”** The term law is, in other words, ambiguous. It 
may refer to a law of higher or a law of lower content; and, fur- 
thermore, some recourse should be available on the basis of the 
former against the latter. 

But as Aristotle’s own words show, the identification of higher 
law with custom did not remain the final word on the subject. 
Before this idea could enter upon its universal career as one of the 
really great humanizing forces of history, the early coriception of 
it had to undergo a development not dissimilar to that of the He- 
brew conception of God, although, thanks to the Sophists and to 
their ‘critic, Socrates, the process was immensely abbreviated. The 
discovery that custom was neither immutable nor invariable even 
among the Greek city states impelled the Sophists to the conclu- 
sion that justice was either merely “ the interest of the strong,” or 
at best a convention entered upon by men purely on considera- 





and beauty, of all the peace and happiness of human society, than the position 
that any body of men have a right to make what laws they please; or that laws 
can derive any authority whatever from their institution merely, and independent 
of the quality of their subject-matter. . .. All human laws are, properly speak- 
ing, only declaratory. They may alter the mode and application, but have no 
power over the substance of original justice.’ BuRKE, TRACT ON THE Popery LAws 
(c. 1780) c. 3, pt. 1, 6 BurKre, Works (1867) 322-23; Lorimer, loc. cit. supra. 
To the same effect is James Otis’ assertion: “ The supreme power in a state, is jus 
dicere only: — jus dare, strictly speaking, belongs only to God.” Oris, THE RicHTS 
OF THE British Cotontes ASSERTED AND Proved (1765) 70. For a brilliant effort 
to effect a logical reconciliation of the “ positive” and the “ discovery ” theories of 
law making, in a modern terminology, see Det VreccH1o, THE ForRMAL BASES OF 
Law (Mod. Leg. Philos. Ser. 1914). 

12 HOLLAND, op. cit. supra note 7, at 32n; SopHOCLES, ANTIGONE, vv, 450 
et seq. Creon typifies in Sophocles’ drama the Greek tyrant, whose coming had 
disturbed the ancient customary régime of the Greek city state. 

18 Ritcniz, NaturAL Ricuts (1903) 30, citing ARISTOTLE, RHETORIC I, 15, 
1375, a, 27 et seq. 
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tions of expediency and terminable on like considerations. Ul- 
timately, indeed, the two ideas boil down to the same thing, since 
it is impossible to regard as convenient that which cannot main- 
tain itself, while that which can do so will in the long run be 
shaped to the interests of its sustainers. Fortunately these were 
not the only possible solutions to the problem posed by the 
Sophists. Building on Socrates’ analysis of Sophistic teaching 
and Plato’s theory of Ideas, Aristotle advanced in his Ethics the 
concept of “natural justice.” “Of political justice,” .he wrote, 
“part is natural, part legal — natural, that which everywhere has 
the same force and does not exist by people’s thinking this or 
that; legal, that which is originally-indifferent. . . .”*° That is 
to say, the essential ingredient of the justice which is enforced by 
the state is not of the state’s own contrivance; it is a discovery | 
from nature and a transcript of its constancy. 

But practically what is the test of the presence of this ingredi- 
ent in human laws and constitutions?) By his conception of 
natural justice as universal, Aristotle is unavoidably led to iden- 
tify the rational with the general in human laws. Putting the 
question in his Politics whether the rule of law or the rule of an 
individual is preferable, he answers his own inquiry in no uncer- 
tain terms. “To invest the law then with authority is, it seems, 
to invest God and reason only; to invest a man is to introduce a 
beast, as desire is something bestial, and even the best of men in 
authority are liable to be corrupted by passion. We may con- 
clude then that the law is reason without passion and it is there- 
fore preferable to any individual.” ** Nearly two thousand years 





14 BARKER, THE PotiticAL THOUGHT OF PLATO AND ARISTOTLE (1906) 33-37. 
“Right is the interest of the stronger,” says Thrasymachus in Piato, REPUBLIC 
(Jowett tr. 1875) bk. I, § 338. “ Justice is a contract neither to do nor to suffer 
wrong,” says Glaucon, ibid. bk. II, § 359.. See also Philus in Cicero, De REPUBLICA 
bk. III, 5. 

15 ARISTOTLE, NICOMECHEAN Eruics (Ross tr. 1925). v, 7, §$ 1-2. See also 
BarkER, op. cit. supra note 14, at 328. 

16 ARISTOTLE, Poritics (Welldon tr. 1905) bk. III, 15-16, especially at 154. 
I have departed slightly from the translation at one or two points. As Professor 
Barker points out, the Greek was apt to think of the law as an ideal code, the 
work of a sole legislator of almost superhuman wisdom, a Solon or a Lycurgus. 
Indeed, Plato and Aristotle look upon themselves as just such legislators. BARKER, 
op. cit. supra note 14, at 323. In comparison should. be-recalled the virtues attrib- 
uted to the framers of the Constitution of the United States, and one source of its 
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after Aristotle, the sense of this passage, condensed into Harring- 
ton’s famous phrase, “a government of laws and not of men,” *’ 
was to find its way successively into the Massachusetts constitu- 
tion of 1780** and into Chief JuStice Marshall’s opinion in Mar- 
bury v. Madison.® The opposition which it discovers between 
-the desire of the human governor and the reason of the law lies, 
indeed, at the foundation of the American interpretation of the 
doctrine of the separation of powers and so of the entire American 
system of constitutional law. BG 

It has been said of Plato that “he found. philosophy a city of 
brick and left it a city of gold.”*° The operation of the Stoic 
philosophy upon the concept ef-a higher law may be characterized 
similarly. While Aristotle’s “natural justice” was conceived 
primarily as a norm and guide for law makers, the Jus Naturale 
of the Stoics was the way of happiness for all men. The supreme 
legislator was Nature herself; nor was the natural order the 
merely material one which modern science exploits. The con- 
cept which Stoicism stressed was that of a moral order, wherein 
man through his divinely given capacity of reason was directly 
participant with the gods themselves. Nature, human nature, and 
reason were one.** The conception was, manifestly, an ethical, 
rather than a political or legal one, and for good cause. Stoicism 
arose on the ruins of the Greek city state. Plato’s and Aristotle’s 





worship. On the equity of general laws enacted with deliberation and “ without 
knowing on whom they were to operate,” see Marshall, C. J., in Ex parte Bollman, 
4 Cranch 75, 127 (U.S. 1807). 

17 HARRINGTON, OCEANA AND OTHER WorKS (1747) 37. ‘‘An empire of laws 
and not of men.” Ibid. 45, 240; see also ibid. 49, 240, 257, 362, 369. Harrington 
ascribes the idea to Aristotle and Livy. 

18 DECLARATION OF RicHTs, art. 30; see THORPE, AMERICAN CHARTERS, CONSTI- 
TUTIONS, AND OrcANIC Laws (1909). 

19 y Cranch 137, 163 (U. S. 1803). 

20 JouBERT, PenskeEs (sth ed. 1869) xxiv. 

21 On the doctrines of the Stoics, see Diocenes Larrtius, Lives AND OPINIONS 
oF EMINENT PuitosopHers (Yonge tr. 1853) bk. vii, “ Zeno,” cc. 53, 55, 66, 70, 
72~73. “Again, they say that justice exists by nature, and not because of any 
definition or principle; just as law does, or right reason.” Jbid. c. 66. “The 
Stoics . . . thought of Nature or the Universe as a living organism, of which the 
material world was the body, and of which the Deity or the Universal Reason was 
the pervading, animating, and governing soul; and natural law was the rule of 
conduct laid down by this Universal Reason for the direction of mankind.” 
SALMOND, JURISPRUDENCE (7th ed. 1924) 27. 
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belief that human felicity was to be achieved mainly by political 

means had proved illusory; and thrown back on his own re- 

sources, the Greek developed a new outlook, at once-individualis- 

tic and cosmopolitan. 

The restoration of the idea of natural law, enlarged and en- 

riched’by Stoicism, to the world’s stock of legal and political ideas’ 
was accomplished by Cicero. In a passage of his De Republica. 
which has descended to us through the writings-of another (the 

preservative quality of a good style has rarely been ‘so strikingly 

exemplified), Cicero sets forth his conception of. natural law: 


“ True law is right reason, harmonigus with nature, diffused athong 
all, constant, eternal; a law which calls to duty by its commands and re- 
strains from evil by its prohibitions... . . It is a sacred obligation not 
to attempt to legislate in contradiction to this law; nor may it be der- 
ogated from nor abrogated. Indeed by neither the Senate nor the 
people can we be released from this law; nor does it require any but our- 
self to be its expositor or interpreter. Nor is it one law at Rome and 
another at Athens; one now and another at a later time; but one eternal 
and unchangeable law binding all nations through all time. ... .” ” 


- 


It is, however, in his De Legibus that Cicero makes his distinc- 
tive contribution. Identifying “right reason” with those quali-. 
ties of human nature whereby “man is associated with the 
gods,’’ ** he there assigns the binding quality of the civil law itself 
to its being in harmony with such universal attributes of human 
nature. In the natural endowment of man, and especially his so- 





22 Lactantius, Div. Inst. (Roberts and Donaldson tr. 1871) vi, 8, 370; see 
also ibid. 24. It will be observed that Cicero does not overlook the imperative 
element of law. Bracton knew of the passage from the De REpusrica, and Grotius’ 
indebtedness to Cicero is beyond peradventure. “ Jus naturale est dictatum rectae 
rationis, .. .”’ 1° Grotrus, JurRE Berri ac Pacis (Whewell ed. 1853) 10. See 
also note 24, infra. 

23 Cicero, De Lecrsus (Miiller ed.) I, 7, 23: “Inter quos autem ratio, inter 
eosdem etiam recta ratio et communis est; quae cum sit lex, lege quoque consociati 
homines cum dis putandi sumus.” Jbid.1, 8,25. “ Est igitur homini cum deo simili- 
tudo.” See also ibid. I, 7, 22-23. The entire passage is the source of Shakespeare’s 
famous apostrophe to man in Hamlet. It ought to be remembered that the classi- 
cal conception of “ nature” was of an active, creative force, so that the “ nature ” 
of a thing became an innate tendency toward the realization-of a certain ideal of the 
thing. Both Cicero’s conception of “ human nature ” and his conceptjon of “ natural 
law” rest on this basis. The former is an expression of the highest’ attributes of 
man; the latter is the perfect expression of the idea of.law. 
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cial traits, “‘is to be found the true source of laws and rights,” 


he asserts, and later says, ®% We are born for justice, and right is 
not the mere arbitrary construction of opinion, but an institution 
of nature.” *° Hence justice is not, as the Epicureans claim, mere 
utility, for “‘that which is established on account of utility may 
for utility’s sake be overturned.” ** There is, in short, discover- 
.able in the permanent elements of human nature itself a durable 
justice which transcends expediency, and the positive law must 
embody this if it is to claim the allegiancé™of the human 
conscience. ; 

Ordinarily, moreover, human authority fulfills this require- 
ment — this Cicero utiquestionably holds. Hence his statement 
that “ the laws are the foundation of the liberty which we enjoy; 
we all are the laws’ slaves that we may be free.” *” The reference 
is clearly to the civil law. And of like import is his assertion that 
“nothing is more conformable to right and to thé order of nature 
than authority [imperium],” ** and the accompanying picture of 
the sway of law, in which the civil law becomes a part of the 

‘pattern of the entire fabric of universal order. .That, none the 
less, the formal law, and especially enacted law, may at times 
part company with “true,law” and thereby lose its title to be 
considered law at all, is, of course, implied by his entire position. 
We do have to rely upon implication. “ Not all things,” he 





24 Thid. I, 5, 16: “Nam sic habetote, nullo in genere disputando posse ita 
patefieri, quid sit homini a natura tributum, quantam vim rerum optimarum mens 
humana contineat, cujus muneris colendi efficiendique causa nati et in lucem editi 
simus, quae sit conjunctio hominum, quae naturalis societas inter ipsos; his enim 
explicatis fons legum et juris inveniri potest.” This passage is especially significant 
for its emphasis upon certain qualities of human nature as the immediate source 
of natural law. The idea is not lacking in Stoic teaching, but it-is subordinate. 
The same feature reappears in the continental natural law school of the seventeenth 
and eighteenth centuries. ‘“ Naturalis juris mater est ipsa humana natura,” 
1 Grotius, op. cit. supra note 22, Proleg. 16, xlix. Puffendorf and Burlamaqui 
also illustrate the same point of view, which contrasts with the legalism of Hobbes 
and Locke. 

25 Cicero, De Lecrsus I, 10,.28. 

26. [bid. I, 15, 42. 

27 Pro A. CLUENTIO ORATIO c. 53, § 146. 

28 “Nihil porro tam aptum est ad jus condicionemque naturae . . . quam 
imperium, sine quo nec domus ulla nec civitas nec gens nec hominum universum 
genus stare nec rerum natura omnis nec ipse mundus potest. ...” De Lec. III, 
I, 2-3. 
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writes, “‘are necessarily just which are established by the civil 
laws and institutions of nations”; nofis “justice identical with 
obedience to the written laws.” *° The vulgar, to be sure, are. 
wont to apply the term “law ” to whatever is “ written, forbidding 
certain things and commanding others”; but it is so only in a col- 
loquial sense.*° “If it were possible to constitute right simply by 


the commands of the people, by the decrees of princes, by the ad- , 


judications of magistrates, then all that would be necessary in 
order to make rébbery, adultery, or the falsification of wills right 
and just would be a vote of the multitude”; but “the nature of 
things” is not thus subject to “the opinions and behests of the 
foolish.” ** Despite which, “ many pernicious’ and harmful meas- 
ures are constantly enacted among peoples which do not deserve 
the name law.”** True law is “‘a rule of distinction between 
right and wrong according to nature”; and “any other sort of 
law not only ought not to be regarded as law, it ought-not, to be 
called law.” ** 

But what, when that which wears the form of law is at variance 
with true law, is the remedy? Certain Roman procedural forms - 
connected with the enactment of law suggested to Cicero, in an- 


swering this question, something strikingly like judicial review. 
It was a Roman practice to incorporate in statutes a saving clause 
to the effect that-it was no purpose of the enactment to abrogate 
what was sacrosanct or jus.** In this way certain maxims, or 





29 Ibid. I, 15, 42.” 

30 Jbid. I, 6, 19. 

81 Jbid. I, 16, 43-44. 

32 Jbid. II, 5, 13. 

83 Tbid. II, 6, 13. 

84 See Brissontus (Barnabé Brisson), Dr Formutis ET SOLENNIBUS POPULI 
Romani Versis (Leipsic, 1754) Lib. 2, c. 19, 129-30. This admirable work first 
appeared in 1583. The Leipsic edition, for the loan of which I have to thank the 
authorities of the Elbert H. Gary Library of Law, is based on a revision and ex- 
tension of the original work by one Franciscus Conradus, and contains a life of 
Brisson, who was one time President of the Parlement of Paris. The customary 
form of the saving clause was, “Si quid sacri sanctique est, quod jus non sit 
rogari, ejus hac lege nihil rogatur.” In his Pro Carcrna Oratto, Cicero gives a 
somewhat different form, taken from an enactment of Sulla: “Si quid jus non 
esset rogari, ejus ea lege nihilum rogatum.” Ibid. cc. 32-33. A variant on this 
form appears in his Pro Domo Sua c. 40. See note 37, infra. On these occasions 
Cicero is relying on the saving clause; but in his Pro Baxso, the shoe is on the 
other foot, and he there argues against the extension of such a clause to a certain 
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leges legum, as Cicero styles them,*° some of which governed 
the legislative process itself,*° were erected into a species of 
written constitution binding on the legislative power. More than 
once we find Cicero, in reliance on such a clause, invoking jus 
against a statute. ‘ What is it,” he inquires on one such occasion, 
“that is not jus! ... This saving clause [adscriptio] declares 
that it is something, otherwise it would not be provided against in 
‘all our laws’ And I ask you, if the people had commanded that 
I should be your slave, or you mine, would that be validly enacted, 
fixed, established?” *’ On other occasions he points out that it 
was within the power both of the Augurs and of the Senate to 
abrogate laws which had not been enacted jure, though here the 
reference may be to the procedure of legislation, and he mentions 
instances of the exercise of these purgative powers.** On one oc- 
casion, finally, in addressing the Senate, we find him appealing 
directly to “‘ recta ratio” as against the “‘lex scripta.” *° 

Whether Cicero’s adumbrations of judicial review ever actually 
came to the attention of the framers of the American constitu- 
tional system to any considerable extent seems extremely doubt- 
ful.“ Taken, none the less, along with Aristotle’s similar sug- 





treaty, that nothing can be “ sacrosanctum — nisi quod populus plebesve sanxisset,” 
whereas the treaty in question had been made by the Senate. Ibid. c.14. Cicero 
himself suffered from “a new and previously unheard of use” of the clause by his 
enemy Clodius, who endeavored by affixing it to the law exiling Cicero and con- 
fiscating his property, to render the latter irrepealable. For Cicero’s argument 
against the possibility of thus clothing statutes with immortality, see EpisToxag, 
III, 22; Brissonrus, supra, at 130. 

35 Cicero, De Lecrsus II, 7, 18. Here Cicero is dealing with the laws of re- 
ligion. In book three he treats of the civil laws similarly. 

36 “ The lex Caecilia et Didia was a portion of the jus legum which prohibited 
the proposal of any law containing two or more matters not germane.” Coxe, 
Jupic1aL Power AND UNCONSTITUTIONAL LEGISLATION (1893) iii, citing SmurTH, 
DicTIONARY OF GREEK AND RoMAN ANTIQUITIES (1842) art. lex. 

387 Pro CAaEcINA c. 33. Cf. Pro Domo Suva c. 40. I must acknowledge the 
valuable assistance so kindly lent by my friend, Professor John Dickinson, in trac- 
ing down these anticipations by Cicero of judicial review. 

38 Cicero, De Lecieus II, 12, 31; Pro Domo Suva cc. 16, 26, 27. 

39 Pum. XI, 12. Here Cicero invokes natural law in the public interest — an 
anticipation of one aspect of the doctrine of the police power. 

40 There is, however, one apparent instance of this happening. In the notes for 
his argument in Rutgers v. Waddington, Mayor’s Ct., New York City (1784), 
Hamilton included the following passage: “Si leges duae aut si plures aut quot 
quot erunt conservari non possunt quia discrepent inter se ea maxime conservanda 
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gestion, they serve to show how immediate, if not inevitable, is 
the step from the notion of a higher law entering into the civil 
law to that of a regular recourse against the latter on the basis of 
the former. And if Cicero did not contribute to the establishment 
of judicial review directly, he at any rate did so indirectly through 
certain ideas of his which enter into the argumentative justifica- 
tion of that institution. The first of these is his assertion that 
natural law requires no interpreter other than the individual him- 
self,*? a notion which is still sometimes reflected in the contention 
of courts and commentators that unconstitutional statutes are 
unconstitutional per se, and not because of any authority attach- 
ing to the court that so pronounces them. The other consists in 
his description of the magistrate as “the law speaking [magis- 
tratum legem esse loquentem, legem autem mutum magistra- 
tum].”** The sense of this passage from the De Legibus is 
reproduced in Coke’s Reports in the words, “ Judex est lex lo- 
quens.” ** The importance of both these ideas for the doctrine of 
judicial review will be indicated later. 

Of the other features of the Ciceronian version of natural law, 
the outstanding one is his conception of human equality: 


“There is no one thing so like or so equal to one another as in every 
instance man is to man. And if the corruption of custom and the varia- 
tion of opinion did not induce an imbecility of minds and turn them 
aside from the course of nature, no one would more resemble himself 





sunt quae ad maximas res pertinere videatur,” citing De In: L 4, No. 145. See 
A. M. Hamirton, Haminton (1910) 462. The passage is in fact from Dr INVEN- 
TIONE II, 49. The context casts some doubt on whether it was intended by Cicero 
in quite the sense for which Hamilton appears to have employed it. 

41 “ Neque est quaerendus explanator, aut interpres ejus alius.” Der Rep. III, 
22; Lacranttus, Drv. Inst. vi, 8. See also note 11, supra. 

42 Cicero, De Lecrsus III, 1, 2-3. 

43 Calvin’s Case, 4 Co. 1 (1609). “ Neither have Judges power to judge ac- 
cording to that which they think to be fit, but that which out of the laws they 
know to be right and consonant to law. Judex bonus nihil ex arbitrio suo faciat, 
nec proposito domesticae voluntatis, sed juxta leges et jura pronuntiet.” Ibid. 
27(a). See Chief Justice Marshall’s rendition of the same idea in Osborn v. Bank 
of United States, 9 Wheat. 738, 866. (U. S. 1824): “ Judicial power, as contradis- 
tinguished from the power of the laws, has no existence.” The maxim which as- 
signs to the judges the power of jus dicere but not that of jus dare is traceable to 
Bacon, Essays, Judicature (Reynold’s ed. 1890) 365. On the entire subject 
see my article, The Progress of Constitutional Theory, 1776-1787 (1924-25) 30 
Am. Hist. Rev. 511-36; see also notes 104 and 121, infra. 
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than all men would resemble all men. Therefore, whatever definition we 
give to man will be applicable to the entire human race.” ** 


Not only is this good Stoic teaching, it is the inescapable conse- 
quence of Cicero’s notion of the constancy of the distinctive at- 
tributes of human nature, those which supply the foundation of 
natural law. 

With respect to certain other elements of the doctrine of natu- 
ral law as it entered American constitutional theory, the alloca- 
tion of credit cannot be so confidently made. The notion of popu- 
lar sovereignty,*° of a social contract,** and of a contract between 
governors and governed*’ are all foreshadowed by Cicero with 
greater or less distinctness. The notion of a state of nature, on 





44 Cicero, De Lecteus I, 10, 12-28, 33. ‘‘ There is no conception which is more 
fundamental to the Aristotelian theory of society than the notion of the natural 
inequality of human nature. . . . There is no change in political theory so startling 
in its completeness as the change from the theory of Aristotle to the later philosoph- 
ical view represented by Cicero and Seneca. Over against Aristotle’s view of the 
natural inequality of human nature we find set the theory of the natural equality 
of human nature. . .. There is only one possible definition for all mankind, reason 
is common to all.” 1 Cartyrte, A History or MeEpmarvat PoriticaL THEORY 
(1927) 7-8. The identification of jus naturale with recta ratio, the universal 
possession of mankind, leads to the doctrine of the equality of mankind, and this 
in turn paves the way for the translation of natural law into natural rights. 

45 Dre Rep. I, 25. Editors also assign to the same chapter, preserved by St. 
Augustine, the following: “ Quid est res publica nisi res populi? Res ergo com- 
munis, res utique civitatis.” See St. AuGuSTINE, EPIsTLEs 138, 10, and De Crv1- 
TATE Der v, 18. From what has been said already, it is evident that the notion 
of popular sovereignty cannot be attributed to Cicero in the sense of unlimited 
legislative power. See De Rep. III, 3. See also notes 8 and 37, supra. 

46 De Rep. I, 26, 32; ibid. III, 31. “ Generale quippe pactum est societatis 
humanae oboedire regibus.” St. AucusTiInE, Conressions (Gibb & Montgomery tr. 
1908) III, 8. “ Est autem civitas coetus perfectus liberorum hominum juris fruendi 
et communis utilitatis causa sociatus.” 1 Grotrus, op. cit. supra note 22,1, 14. It 
should be recalled that societas in Roman private law meant partnership. The 
idea of the civitas as a deliberately formed association smacks of Epicurean and 
Sophistic ideas, rather than Stoic, but there is no necessary conflict between it 
and Stoic conceptions. That which is done with deliberation may still be done in 
response to natural impulse and necessity. The contribution of the Middle Ages 
to the social contract theory sprang from the nature of feudal society, and was 
a deepened sense of the obligation of contracts. See GrerKE, PoLiticat THEORIES 
oF THE Mippte Aces (Maitland tr. 1922) notes 303, 306, and GreRKE, ALTHUSIUS 
(Zur deutschen Staats u. Rechts Geschichte 1879-80) 99 et seq.; also note 61, 
infra. 

47 De Rep. III, 13. This is an interesting forecast of the process of “ com- 
mendation ” by which feudalism actually did arise in parts of Europe. 
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the other hand, is missing, being supplied by Seneca and the early 
Church Fathers, the latter locating their primitive polity in the 
Garden of ‘Eder before the Fall.** It is Seneca also who cor- 
rects Cicero’s obtuseness, later repeated by the signers of the 
Declaration of Independence, to the contradiction between the 
idea of the equality of man and the institution of slavery; *° and 
his views were subsequently ratified by certain of the great Ro- 
man jurists. Ulpian, writing at the close of the second century, 
asserts unqualifiedly that “ by the law of nature all men are born 
freé,” words which are repeated in the /nstitutes three hundred 
years later.” Natural law is already putting forth the stem of 
natural rights that is ultimately to dwarf and overshadow it. 

The eloquence of Cicero’s championship of jus naturale was 
matched by its timeliness. It brought the Stoic conception of a 
universal law into contact with Roman law at the moment when 
the administrators of the latter were becoming aware of the 
problem of adapting a rigid and antique code, burdened with 
tribal ceremoniousness and idiosyncrasy, to the needs of an em- 
pire which already overshadowed the Mediterranean world. In 
the efforts of the praetor peregrinus to meet the necessities of 
foreigners resorting to Rome, a beginning had early been made 
toward the building up of a code which, albeit without the con- 
‘scious design of its authors, approximated in many ways to the 
Stoic ideal of simplicity and of correspondence with the funda- 
mental characteristics of human relationship; but the clear pres- 
entation of the Stoic ideal to the Roman jurists may be imagined 
to have stimulated this development vastly.. The outcome is to be 
seen in the concept of jus gentium, which is defined by Gaius and 
later in the Jnstitutes, as “that law which natural reason estab- 
lished among all mankind” and “is observed equally by all peo- 





48 y CARLYLE, op. cit. supra note 44, at 23-25, 117, 134, 144-46; GIERKE, 
ALTHUSIUS 92-94; LancTANTIUs, Div. Inst. v, 5. Cf. Lucretius, D—E Rerum 
Natura (Merrill ed. 1907) v, 11, 1105-60. Especially to be noted is Lucretius’ 
phrase, “ communia foedera pacis.” Jbid. at 1155. 

49 y CARLYLE, op. cit. supra note 44. Aristotle in his Poxirics is evidently per 
ing with an attack on slavery. ARIsToTLE, Poxtrics i, 4-7. A certain Alcidamos is 
reported to have said (4th century ?): ‘ God made all men free; nature made none 
a slave.” Rurrcute, NaturAL RIGHTS (1903): 25. 

50 Dic. I, 1, 4; Inst. I, 2, 2. Slavery is explained by Ulpian by reference to 
the jus gentium. “ Quod ad jus naturale attinet, omnes aequales sunt.” Duc. L, 17, 
32; see 1 CARLYLE, op. cit. supra note 44, at 47. 
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ples,” whereas -the jus civile of each people is peculiar to itself.” 
Recast in the light of this conception the Roman civil law became 
the universal code, and by the same”token jus naturale-took on 
the semblance of a law with definite content and guaranteed en- 
forcement — in a word, that of “ positive law.” © 

The conception of a higher law pervades the Middle Ages; it 
also becomés sharpened to that of a-code distinctively for rulers. 
In the pages of the Policraticus-of the Englishman, John of Salis- 
bury, the first systematic writer on politics in the Middle Ages, 
one learns that “ there are certain precepts of the law which Have 
perpetual necessity, having the force of law among all nations and 


© which absolutely cannot be broken.” © This clear reflection of the 


Ciceronian conception of natural law had found ifs way to later 
centuries notably through the writings of Saint Isidore of Seville 
and the Decretum of Gratian.°* But joined with the same con- 
ception, and clearly contributing . to its survival over a critical 
period, was the identification of the higher law with Scripture, 
with the teachings of the Church, and with the Corpus Juris. As 
remarked by his translator, John was not confronted with the dif- 


ficulty which has so often troubled later exponents of jus natu- 
rale “ of identifying any specific rules or precepts as belonging to 
this law.” He had them “ inthe form of clear cut scripture texts ” 
and in maxims of the’ Roman law.” : 


- 





51 Inst. I, 2, 1-2. Gaius, in contrast with Ulpian, regards the jus gentium as 
identical with ‘jus: naturale. 1 CARLYLE, op. cit. supra note 44,.at 38; Bryce, 
Stupies In History AND JURISPRUDENCE (1901) 581. 

52 This work of revision fell to the great jurisconsults. As Dean Pound has 
pointed out: “ The jurisconsult had no legislative power and no imperium. The 
authority of his responsum . . . was to be found in its intrinsic reasonableness; in 
the appeal which it made to the reason and sense of justice of the judex ... it 
- gwas law by nature.” Pounp, INTRODUCTION TO THE PHILosoPHY OF Law (1922) 
29. 

58 DicKINSON, THE STATESMAN’s BooK OF JOHN OF SALISBURY (1927) 33. 

54 Pottock, Essays IN THE Law (1922) 40 et seqg.;.2 CARLYLE, op. cit. supra 
note 44, at 29, 41, 94-109. Gratian discusses the question why it was that while 
the jus naturale is contained in the “law,” some of the latter is variable. He 
concludes that not all law is natural law, even when it claims the support of 
God. Ibid. 109. Later medieval writers distinguish two varieties of the jus natu- 
rale, the higher and the lower, of which only the first is unchangeable. Gratian 
also passes on to us the phrase jus constitutionis, signifying a system of written 
law, the first example being the legislation of Moses. Jbid. 115. 

55 DICKINSON, op. cit. supra note 53, at XXXvV. 
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ee 

Of even greater importance is the fact that, John- addresses his 
counsels exclusively to princes. There wére two sets of reasons 
for this.’ ‘Oi the-one hand, yielding to the Christian dispensation 
with its “ other world” outlook, jus naturale had lost all signifi- 
cance as a “ way of life” the promised goal of which was earthly” 
bliss. At the same time, the art of legislation, which Aristotle 
and Cicero always had preéffiinently in mind, had for the time 
béing ceased to exist. On'the other-hand, was the Teutonic con- 
ception of the ruler as simply. soldier and judge. The business of 
the fudge, however, is justice; yet justice by what standard? “The 
answer that John returns to this question is in effect jus naturale 
' furnished out with the content just described. 

A not less significant feature of John’s doctrine is his insistence 
upon the distinction between “a tyrant ”.as “‘one who oppresses 
the people by rulership based upon force” and “a prince” as 
“one who rules in accordance with the laws.” °° In these words 
John foreshadows the distinctive contribution of the Middle Ages 
to modern political science — the notion of all political authority 
as intrinsically limited. Proceeding from this point of view, John 
makes ‘short work of those troublesome texts of Roman law 
which assert that the prince is “Jegibus solutus”®" and that 
“what he has willed has the force of law.” * It is not true, he 
answers, that the prince is absolved from the Obligations of the 
law “in the sense that it is lawful for him to*do unjust acts,” but 
only in the sense that his character should guarantee his doing 
equity “not through fear of the penalties of the law but through 
love of justice”; and as to “the will of the prince,” in respect 
of public matters, “he may not lawfully have any will of his own 
apart from that which the law or equity enjoins, or the calculation 
of the common interest requires.” °° -Indeed the very title rex is 





56 Ibid. 335. The notion that the prince is subject to the law is, of course, © 
much older than the Policraticus. Stobaeus credits Solon with saying that “ that 
was the best government where the subjects obeyed their prince, and the prince 
the laws.” Notice also Fortescue’s quotation from Diodorus Siculus, that “ the 
kings of Egypt originally did not live in such a licentious manner as other kings, 
whose will was their law: but were subject to the same law, in common with the 
subject, and esteemed themselves happy in such a conformity to the laws.” 
Fortescue, De Laupisus Lecum ANGLIAE (Amos tr. 1825) c. XIII. 

57 Die. I, 3, 31. 

58 See note 8, supra. 59 DICKINSON, op. cit. supra note 53, at 7. 
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derived from doing right, that is, acting in accordance with 
law (recte).°° 

The sweep and majesty of the medieval conception of a higher 
law as at once the basis and test for all rightful power is empha- 
sized by the German historian, von Gierke. Natural law con- 
strained the highest earthly powers. It held sway over Pope and 
Emperor, over ruler and sovereign*people alike, indeed over the 
whole community of mortals. Neither statute (Gesetz) nor any 
act of authority, neither usage nor popular resolve could break 
through the limits which it imposed. Anything which conflicted 
with its eternal and indestructible principles was null and void 
and could bind nobody. Furthermore, while there was no sharp 
disseverance of natural law from morality, yet the limits thrown 


‘.. about the legitimate sphere of supreme power should by no 


means, von Gierke insists, be regarded as merely ethical prin- 
ciples. Not only were they designed to control external acts and 
not merely the ruler’s internal freedom, but they were addressed 
also to judges and to all having anything to do with the applica- 
tion of the law, who were thereby bound to hold for naught not 
only any act of authority but even any statute which overstepped 
them. They morally exonerated the humblest citizen in defiance 
of the highest authority; they might even justify assassination.” 
Read in the light of Austinian conceptions, these words may 
easily convey a somewhat exaggerated impression. Yet the out- 
standing fact is clear, that the supposed precepts of a higher law 
were, throughout the Middle Ages, being continually pitted 
against the claims of official authority and were being continually 
set to test the validity of such claims. At the same time was oc- 





69 Tbid. 336. See also 2&id. Ixvii-iii 
(1927) 214. 

61 GrERKE, op. cit. supra note 46, 75-76, 85; GIERKE, ALTHUSIUS 272, and 
n.22, where Aquinas, Occam, Baldus, Alliacus, Cusanus, Gerson, and others are 
cited; ibid. 275-76 and notes 30 and 31. The doctrine was stated that when the 
Emperor acted against the law he did not act as emperor (“non facit ut impera- 
tor”). Bartolus and his followers attributed greater authority to statutes than to 
judicial judgments, but held none the less that even statutes contrary to natural 
law were void. Laws were binding, it was taught, so far as they concerned those 
matters “ quae ad potestatem pertinent, non in iis quae ad tyrranidem ” ; nor was a 
superior entitled to obzdience “ quando egriditur fines sui officii.’ See also ibid. 142, 
n.57, where Occam is cited for the expression “ potestas limitata.” See also 2 
CARLYLE, op. cit. supra note 44, at 32, 78, 79. E 
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curring throughout Western Europe the ever renewed contest be- 
tween secular and ecclesiastical authority over the question of 
jurisdiction. The total result was to bring the conception of all 
authority as inherently conditional to a high pitch of expression. 

Furthermore, the Middle Ages — which is to say certain writers 
of that period— must also be credited with at least a partial 
apprehension of the concept of natural rights. This is to be seen 
in the reference to jus gentium of the two most fundamental of 
modern legal institutions, private property and contracts. In the 
words of von Gierke: “ Property had its roots . . . in Law which 
flowed out of the pure Law of Nature without the aid of the State 
and in Law which was when as yet the State was not. Thence it 
followed that particular rights which had been acquired by virtue 
of this Institution in no wise owed their existence exclusively to . 
the State.” Likewise, the binding force of contracts was traced 
from natural law, “so that the Sovereign, though he could not 
bind himself or his successors by Statute, could bind himself and 
his successors by Contract.” ‘It followed thence “that every right 
which the State had conferred by way of Contract was unassail- 
able by the State,” exception alone being made in the case of 
“interferences proceeding ex: justa causa.” © 





62 GIERKE, op. cit. supra note 46, 80-81, and notes 278, 279. To same effect is 
GrERKE, ALTHUSIUS 270-71, and-notes 18 and 19. “ Deus ipse ex promissione 
obligatur,” wrote Decius Gonstantinus. Writers of the Middle Ages, it might be 
explained, distinguished jus naturale, jus divinum, and jus gentium. The first was 
described as having been planted by God in natural reason for purely mundane 
ends; the second as having been communicated by a supernatural revelation for 
purely supramundane ends, the last as those rules which flowed from ‘the pure 
jus naturale when due. account ~was taken of the human relationships which 
resulted from the fall of man, of which property and contract were instances. 
Jus gentium thus tended to take on a certain appearance of positive law, while the 
broader concept tended to be relegated to the sphere of ethics, lying midway be- 
tween law proper and religion. Thus despite von Gierke’s sweeping statement, 
which is substantially correct for the civilians, there would seem to have been con- 
siderable conflict of opinion among the canonists, deriving from the communism 
of the Church Fathers, whether property existed even mediately by jus naturale. 
2 CARLYLE, op. cit. supra note 44, 49°¢¢ seq. St. GERMAIN, Doctor AND STUDENT, 
written early in the sixteenth century, reflects this doubt. See the Second Dialogue 
in Docror anp StupEentT (Muchall ed. 1787) 99. Von Gierke also asserts that 
“Mediaeval Doctrine was already filled with the thought of the inborn and in- 
destructible rights of the Individual, the formulation and classification” of which, 
he admits, “ belonged to a later stage in the growth of the theory of Natural Law.” 
This and his sharp contrast between “ the theories of Antiquity ” and the “ thought 
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In the writings which von Gierke thus summarizes, notably 
- those of the Glossators and their successors, the emphasis, it is 
true, is upon the sanctity of the two institutions of property and 
contract as such. Yet both of these are quickly resolvable into 
terms of individual interest. The strong initial bias of American 
constitutional law in favor of*rights of property and contract has, 
therefore, its background in speculations of the Middle Ages. 
Upon the observed uniformities of the human lot, classical 
antiquity erected the conception of a law of nature discoverable 
by human reason when uninfluenced by passion, and forming the 
ultimate source and explanation of the excellencies of positive law. 
Jus naturale was thus a code which challenged the skill and stirred 
the intuition of legislators, and in the Corpus Juris the triumph of 
Roman jurisprudence in its approximation to this noble goal is to 
be seen. The inauguration of the Middle Ages was marked by the 
reverse process. An almost complete paralysis of legislative ac- 
tivity characterized the outset of this period, and as this fact indi- 
cates, rulership had become personal, irresponsible, and unham- 
pered by institutional control. Meeting the needs of the time, a 
new attitude toward higher law became predominant. Definite 
texts of Roman law, teachings of the Church, and scriptural pas- 
sages were projected upward, to become a mystic overlaw, “a 
brooding omnipresence in the sky.” ** The purpose of this naive 
construction, the very reverse of that which generally pervades 
antique conceptions, was not to account for a prevalent justice 
but rather to correct a prevalent injustice, not to enlighten au- 
thority’ but rather to circumscribe it. In other words, whereas 
the classical conception of natural law was that it conferred its 
chief benefits by entering into the more deliberate acts of human 
authority, the medieval conception was that it checked and de- 
limited authority from without.** This conception, the direct in- 





revealed by Christianity and grasped in all its profundity by the Germanic Spirit ” 
bespeak perhaps the enthusiastic Teutonist rather than the critical historian. 
GIERKE, PoLiTicAL THEORIES OF THE MippLE AGEs 81-82; GIERKE, ALTHUSIUS 
274-75. 

63 Compare Mr. Justice Holmes in Southern Pac. Ry. v. Jensen, 244 U. S. 205, 
222 (1917). 

64 In ancient theory jus naturale was a terminus ad quem—a goal toward 
which actual law inevitably tended; in medieval theory it was a terminus a quo 
—a standard from which human authority was always straying. Cicero’s opti- 
mism regarding human nature offers a similar and not unrelated contrast to the 
Christian doctrine of original sin. 
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heritance of American constitutional theory from the Middle 
Ages, was confirmed by the current struggle between Papacy and 
Empire over the question of jurisdiction,.as it has been confirmed 
in American constitutional theory by the existence of a similar 
issue between the nation and the states. 

That, on the other hand, the practical importance of the higher 
law doctrine in actually frustrating political injustice during this 
era inay be easily exaggerated is, so far as the Continent is eon- 
cerned, clearly apparent. Lacking the institutional equipment to 
make good its claims except very haphazardly, lacking, too, a 
final authoritative interpretation except at times that of the 
Papacy, the conception still remained, after all the confident as- 
severations of generations of writers, relatively vague and inef- 
fective, and altogether incapable, as time revealed, of repelling 
despotism once the latter was furnished with an answering argu- 
ment, as it was from the beginning of the sixteenth century. In 
England alone were these deficiences supplied in appreciable 
measure, and in England alone were the pretensions of divine 
right defeated in the following century. So while we look to the 
Continent during the Middle Ages for ideas, we look to England 
during the same period for both ideas and institutions. 


II R 


The eve of the controversy over rights which preceded the 
American Revolution found John Adams, a briefless attorney of 


twenty-eight, paying the following tribute to the subject of his 
favorite studies: 


“Tt has been my amusement for many years past, as far as I have 
had leisure, to examine the systems of all the legislators, ancient and 
modern, fantastical and real ... , and the result .. . is a settled 
opinion that the liberty, the unalienable, indefeasible rights of men, the 
honor and dignity of human nature, the grandeur and glory of the public, 
and the universal happiness of individuals, were never so skillfully and 
successfully consulted as in that most excellent monument of human art, 
the common law of England.” * 


This passage conveys admirably the outstanding characteristic 
of English higher law. Before it was higher law it was positive 





65 Apams, Lire AND WorKs (1851) 440; and see note 96, infra. 
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law in the strictest sense of the term, a law regularly administered 
in the ordinary courts in the settlement of controversies between 
private individuals. Many of the rights which the Constitution of 
the United States protects at this moment against legislative 
power were first protected by the common law against one’s 
neighbors. The problem we have hitherto been discussing takes 
on consequently an altered emphasis as we approach higher law 
concepts in medieval England. The question is no longer how 
certain principles that ought to be restrictive of political author- 
ity took on a legal character or of the extent to which they did so, 
but rather how certain principles of a legal character in their 
origin assumed the further quality of principles entitled to control 
authority and to control it as law. In other words, the problem is 
not how the common law became law, but how it became higher, 
without at the same time ceasing to be enforceable through the 
ordinary courts even within the field of its more exalted 
jurisdiction. 

The generation in which the Constitution was framed was wont 
to ascribe the transcendental quality of the common law above ali 
to its vast antiquity.°° Nor was this by any means the first appear- 
ance of the idea. The Conqueror professed to restore the laws of 
Edward the Confessor, and Stephen did the same in the century 
following. The idea was, obviously, a politically valuable one, 
since it proclaimed from the first the existence of a body of law 
owing nothing to royal authority and capable therefore of setting 
limits to that authority. That the substance of the common law as 
it was known in 1787 really antedated the Norman Conquest is, 
none the less, the veriest fiction, however important a one. As Sir 





66 “ Alfred . . . magnus juris Anglicani conditor . . . with the advice of his 
wise men, collected out of the laws of Ina, Offa, and Ethelbert such as were best, 
and made them to extend equally to the whole nation.” Later kings, Edward the 
Elder, Edward the Confessor, William the Conqueror, and so on, continued the 
good work. “King John swore to restore them [the laws]; King Henry III con- 
firmed them; Magna Charta was founded on them, and King Edward I in parlia- 
ment, confirmed them.” 3 ApAms, Lire AND Works 541-42. To like effect was 
Jefferson’s quaint theory that the American constitutional system only restored to 
mankind the long lost polity of Anglo-Saxon England, along with which was 
broached the notion that the Tories of eighteenth century England were the lineal 
descendants of the Normans and the Whigs of the Saxons. Jefferson to Cartwright, 
June 5, 1824, in 7 JEFFERSON, Writincs (Washington ed. 1854) 355; JEFFERSON, 
Common Ptace Boox (Chinard ed. 1926) 351-62. , 
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Frederick Pollock ha observed: “ For most practical purposes the 
history of English law does not begin till after the Norman Con- 
quest, and the earliest things which modern lawyers are strictly 
bound to know must be allowed to date only from the thirteenth 
century, and from the latter half of it rather than the former.” “ 
Indeed the so-called dooms which the constitutional fathers were 
wont to regard so worshipfully were, by modern standards, pretty 
poor affairs, being filled in large part “ by minute catalogues of 
the fines and compositions payable for manslaughter, wounding, 
and other acts of violence”; while the most important of them 
in legend, the laws of Edward the Confessor, were, in the form in 
which they have come down to us, an antiquarian compilation in 
verse dating from the twelfth century. 

The true starting point in the history of the common law is the 
establishment by Henry II in the third quarter of the twelfth 
century of a system of circuit courts with a central appeal court. 
To this fact beyond all others is due one striking difference be- 
tween English and Continental higher law. The latter was. not 
regarded as incorporating indigenous custom — rather it was an 
appeal from it — for the reason that on the Continent custom re- 
mained till the French Revolution purely local. ‘The common law, 
on the contrary, was regarded from the first as based upon custom. 
In truth it was custom gradually rendered national, that is to say, 
common, through the judicial system just described. Yet it was 
not custom alone. For in their selection of what customs to recog- 
nize in order to give them national sway, and what to suppress, the 
judges employed the test of “‘ reasonableness,” ® a test derived in 
the first instance from Roman and Continental ideas. Indeed, the 
notion that the common law embodied right reason furnished 
from the fourteenth century its chief claim to be regarded as higher 
law. But once again.a sharp divergence must be noted from Con- 
tinental ideas. The right reason to which the maxims of higher 
law on the Continent were addressed was always the right rea- 
son invoked by Cicero, it was the right reason of all men. The 





67 1 Setect Essays in ANGLO-AMERICAN LEGAL History (1907) 88. 

68 Ibid. 97. See also English Law Before the Norman Conquest in PoLtock, 
EXPANSION OF THE Common Law (1904) 139. 

69 For illustrative cases see ALLEN, LAW IN THE MAKING (1927) 359 ef Seq. 
Cf. Co. Inst. I, 113 (a). 
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right reason which lies at the basis of the common law, on the 
other hand, was from the beginning judicial right reason. Con- 
sidered as an act of knowledge or discovery, the common law was 
the act of experts, and increasingly so, with the ever firmer estab- 
lishment of the doctrine of stare decisis. 

With certain nineteenth century historians of the law in mird, 
Dean Pound voices the legitimate complaint that they will not 
“hear of an element of creative activity of men as lawyers, judges, 
writers of books, or legislators.... They think of the phe- 
nomena of legal development as events, as if men were not acting 
in the bringing about of every one of them. For the so-called 
events of legal history are in truth acts of definite men, or even 
of a definite man.” “° Certainly the history of the common law 
is far from being a mere anonymous tradition; and especially is 
this so of the story of its elevation to the position of a higher law 
binding upon supreme authority. The story of Magna Carta is an 
important chapter in this larger story, and for our purposes is 
sufficiently treated as an event. But it is otherwise with the 
labors of that series of judicial commentators on the common law 
which begins with Bracton and ends with Blackstone. The signal 
contribution of each to the final result still remains identifiable — 
their total contribution spans some five hundred years. 

Bracton, Henry of Bratton, was a judge of the King’s Bench in 
the reign of Henry III." His great work, in preparation for 
which, in addition to his studies of Roman law, he collected some 
two thousand decisions, is entitled De Legibus et Consuetudinibus 
Angliae. For us the outstanding importance of the work consists 
in the fact that for the first time it brought the rising common law 
into direct contact with Roman and medieval Continental ideas 
of a higher law. ‘‘ The King himself,” runs an oft-quoted passage 
of this treatise, “ ought not to be subject to man, but subject to 
God and to the law, for the law makes the King. Let the King 
then attribute to the law what the law attributes to him, namely, 
- dominion and power, for there is no King where the will and not 
the law has dominion.” ** In these words we have again the char- 





7° Pounp, INTERPRETATIONS OF LEGAL History (1923) 118. . 

71 For an excellent sketch of Bracton’s life see the Introduction in 1 BracToN, 
Note Boox (Maitland’s tr. 1887) 13-25. 

72 Bracton, De Lecisus Et ConsUETUDINIBUS ANGLIAE (Twiss ed. 1854) f. 5b. 
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acteristic medieval idea of all authority as deriving from the law 
and as, therefore, limited by it. Bracton’s own words, it will be 
noted, are strongly reminiscent of John of Salisbury, and else- 
where the similarity becomes even more striking. The King’s - 
power, he writes, is the power of justice, not of injustice. So long 
as he does justice, the King is the vicar of God; but when he turns 
aside to injustice, he is the minister of the devil. Indeed, he is 
called King (rex) from ruling well (regendo), not from reigning 
(regnando). “Let him therefore, temper his power by law, 
which is the bridle of power . . . likewise is nothing so appropri- 
ate to empire as to live according to the laws, and to submit the 
princedom to law is greater than empire.” ™ 

What sharply distinguishes Bracton from his predecessors and 
contemporaries — men like John of Salisbury and Saint Thomas 
Aquinas — is his conception of law. Thanks to his study of the 
Roman law, and even more perhaps to his experience as judge, this 
is even by modern tests strikingly positivistic. He lets us know 
at the outset that the law (lex) which he has primarily in mind is 
the law which rests on “ the common sanction of the body politic.” 
It embraces various elements: customs (unwritten laws), deci- 
sions of prudent men, which in like cases should be treated as 
precedents — “ It is good occasion to proceed from like to like ” — 
and finally the law made by the King in Council.* The question 
arises whether he considered the last category as subject to any 
limitation, and on this point Bracton is ambiguous. Discussing 
the maxim that “ the pleasure of the prince has the force of law,” 
he says that it applies not to “ whatever is rashly presumed of the 
King’s own will ” but only to “ that which has been rightly defined 
with the counsel of his magistrates, the King himself authorising 
it, and deliberation and discussion having been had upon it.” *° 
The implication is that the requirements mentioned having been 
met in its expression, the will of the prince does have the force of 
law. And not less noteworthy is his attitude toward jura natu- 
ralia; these are said to be immutable because they cannot be re- 
pealed in their entirety; but in fact they can be and have been 





73 [bid. f. 107b. Cf. Dickinson, op. cit. supra note 53, lxviii, cc. 1, 2, 17, 
$2. ; 

74 BractTon, op. cit. supra note 72, ff. 1, rb. 

75 Ibid. f. 107b. 
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abrogated in part. Yet at the same time he asserts, in words hark- 
ing back to Cicero, that not everything that passes as law (lex) 
necessarily is so. “ Although in the broadest sense of the term 
everything which may be read is law, nevertheless, in a special 
sense it signifies a rightful warrant enjoining what is honest, for- 
bidding the contrary.”"* The fact seems to be that Bracton is 
struggling to adjust the notion of legislative sovereignty, conveyed 
by the texts of Roman law, to his own desire to subordinate to the 
law the royal power in its more usual aspects. Blackstone, five 
hundred years later, is troubled by a like dilemma. 

But what sanction does Bracton supply to his law as against the 
King? In the printed text of the De Legibus there is a passage 
which declares that not only is the King below God, but that he 
has also his court, namely, counts and barons, and that “ he who 
has an associate has a master, and, therefore, if the King be with- 
out a bridle, that is without law, they ought to put a bridle upon 
him.” *’ These words have been sometimes set down, on the 
ground of conflict with other passages, as an interpolation, but 
they easily may be a reminiscence, evoked perhaps by De Mont- 
fort’s rebellion against Henry III, of chapter sixty-one of Magna 
Carta. That the ordinary remedies are not available against royal 
injustice, Bracton makes clear. No writ will run against the King, 
the author of all writs.”* Through his domination of his judges, 
he may even bring about unjust judgments." And while the King 
is subject to the law, yet if he orders an official to do wrong, the 
official can plead the royal order.*® Also the official shares the 
royal immunity from jurisdiction and may be complained against 
only to the King or to those appointed by the King for the pur- 
pose.** Bracton has, in brief, no idea of the modern concept of the 
“ rule of law.”’ In the last analysis, he intimates, the sole redress 
against tyranny is reliance on divine vengeance, though doubtless 


it 





76 Ibid. f. 2; see note 22, supra. 

77 Ibid. f. 34. See Maitland’s comment in Bracton, op. cit. supra note 71, 
29-33. 

78 “Sumoneri non potest per breve.” Ibid. f. 382b. Cf. ff. 5b and 171b. See 
also EnRLICH, PROCEEDINGS AGAINST THE Crown (6 Oxford Studies in Leg. and 
Soc. Hist. 1921) 23, 26, 45, 54. 

79 Bracton, De Lecrsus ET CoNsUETUDINIBUS ANGLIAE ff. 368b, 369. 
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this might operate through human agency.** Thus the problem 
of providing an institutional control upon the acts of the King is 
left in the De Legibus exactly where it is left by the Continental 
writings of the period. The measure of such control should be the 
law, and Bracton’s conception of this is full and definite; but the 
institution capable of applying this test with regularity and preci- 
sion has not yet disclosed itself. 

From the De Legibus we turn to Magna Carta and in so doing 
from the legal tradition of higher law to the political. Coke was 
eventually to bring the two together in his presentation of Magna 
Carta as “a restoration and declaration of the ancient common 
law”’; ** but before this notion could become plausible, Magna 
Carta had to become absorbed into the common law. 

The constitutional fathers regarded Magna Caria as having 
been from the first a muniment of English liberties, but the view 
of it adopted by modern scholarship is a decidedly different one. 
This is that Magna Carta was to begin with a royal grant to a 
limited class of beneficiaries, and more or less at the expense of 
the realm at large. The king promised his barons that henceforth 
he would not infringe their customary feudal privileges as he had 
done in the immediate past, even though many of these were by no 
means accordant with the best interests of the remainder of his 
subjects.** 

The eventual réle, indeed, of Magna Carta in the history of 
American constitutional theory is due immediately to its revival 
at the openifig of the seventeenth century, largely by Sir Edward 
Coke. The tradition which Coke revived was, however, by no 
means his own invention; it referred back to and was to a great 
extent substantiated by an-earlier period in the history of this 





82 De Lecisus ET Consuetupinisus ANGLIAE f. 369. The origin of the maxim 
that “the King can do no wrong” has been assigned by some authorities to the 
minority of Henry III; but if the saying existed in Bracton’s*day, it meant nearly 
the opposite of what it does today. “If the king, or anybody else, said that the 
king ‘ could not’ do something, that meant, not that the act would not, if done, be 
attributed to the king, but that the king was no more allowed to do it, than a sub- 
ject was allowed to commit a trespass or a felony.” Enrticu, op. cit. supra note 
78, 127. 

83 Co. Inst. I, 8; ibid. II, 81; cf. 2 HANSARD, PARLIAMENTARY History (1628) 
333. 

84 ApAMS, ORIGIN OF THE ENGLISH CONSTITUTION (1912) c. 5; McItwatin, THE 
Hicn Court oF PARLIAMENT AND Its SUPREMACY (1910) 54 e¢ seq. 
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famous document — famous especially because it was a document 
and so gave definite, tangible embodiment to the notion of higher 
law. 
From the first, Magna Carta evinced elements of growth, and it 
was fortunately cast into a milieu favoring growth. For one thing, 
its original form was not that of an enactment, but of a compact. 
It is, therefore, significant that when John sought escape from his 
solemn promises, he turned to the Pope; and while his suit was 
immediately successful, subsequent confirmation restored the im- 
paired obligation in full force. Far more important is it that cer- 
tain of the Charter’s clauses, like those of the Fourteenth Amend- 
ment six hundred and fifty years later, were drawn in terms that 
did not confine their application to the immediate issues in hand or 
to the interests therein involved; while to match this feature of 
the document itself came the early discovery by the baronage that 
the successful maintenance of the Charter against the monarch 
demanded the codperation of all classes and so the participation 
by all classes in its benefits. Then, toward the close of the 
thirteenth century, the king, no longer able to “ live off his own,” 
eked out by the customary feudal revenues, was forced to call 
Parliament into existence to relieve his financial necessities. Par- 
liament’s subventions, however, were not to be had for the asking, 
but were conditioned on, among other things, the monarch’s pledge 
to maintain Magna Carta.** And all this took place, it must be 
again remembered, in an age whose thought was permeated with 
the idea of authority limited by law. Had Magna Carta been the 
source of this idea, or the sole expression of it, it must soon have 
disappeared. Its very different fate testifies to the fact that it not 
only supported but was also supported by the universal tradition. 

For the history of American constitutional law and theory no 
part of Magna Carta can compare in importance with chapter 
twenty-nine.*© Without embarrassing later discussion, this may 
be translated as follows: 





85 ApaMs, op. cit. supra note 84, particularly at 160n., 162 et seg.; Mcllwain, 
Magna Carta and Common Law in Macna Carta COMMEMORATION Essays (Mal- 
den ed. 1917) 156-60. 

86 “ Nullus liber homo capiatur vel imprisonetur aut disseisiatur de libero tene- 
mento suo vel libertatibus vel liberis consuetudinibus suis aut utlagetur aut exuletur 
aut aliquo modo destruatur nec super eum ibimus nec super eum mittemus, nisi per 
legale judicium parium suorum vel per legem terrae.” Compare the issue of 1225 
and caption 39 of the original issue. It is the later issue which “ became the Great 
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“No free man shall be taken or imprisoned or deprived of his freehold 
or of his liberties or free customs, or outlawed, or. exiled, or in any 
manner destroyed, nor shall we go upon him, nor shall we send upon 
him, except by a legal judgment of his peers or by the law of the land.” .. 


Our present interest in this famous text is confined to its opening 
phrase, “ nullus liber homo,” a term evidently intended to indicate 
the beneficiaries of the clause, perhaps of the Charter as a whole. 
Although the words liber homo may have designated at first few _ 
outside the vassal class,*’ in this as in*other respects the Charter 
early manifested its capacity for growth. The second issue of the 
Charter in 1225 was contemporaneously described as conceding 
their liberties alike “ to people and to populace (tam populo quay 
plebi).” °° A quarter century later we find the term “ common 
liberties ” being used to characterize the subject matter of the 
Charter.*® Even more striking is Bracton’s term for it — “ con- 
stitutio libertatis ” °° —a phrase which, wittingly or not, attrib- 
utes to the Charter the consolidation of all particular liberties 
into one liberty. Once again we encounter a form of words of 
greatest interest to the student of American constitutional law 
and theory. It is noted at the moment for the evidence it affords 
of the final and complete emergence of Magna Carta from its 
feudal chrysalis. 

Nor did Magna Carta develop solely along one dimension. As 
the range of classes and interests brought under its protection 
widened, its quality as higher law binding in some sense upon 
government in all its phases steadily strengthened until it becomes 
possible to look upon it in the fourteenth century as something 
very like a written constitution in the modern understanding. By 
his Confirmatio Cartarum of 1297, Edward I ordered all “ justices, 





Charter of English law.” ApAms, op. cit. supra note 84, 282. It was also called 
“Magna Charta.” 

87 ApAMS, op. cit. supra note 84, 265; McILwany, op. cit. supra note 85, 80-81, 
170. 
88 McILwam, op. cit. supra note 85,171. In 1354 it was enacted (28 Epw. III, 
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89 McItwatn, op. cit. supra note 85, 172. 

90 Bracton, De Lecisus ET CONSUETUDINIBUS ANGLIAE f. 168b. He also terms 
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178 HARVARD LAW REVIEW 


sheriffs, mayors, and other ministers, which under us and by us 
have the laws of our land to guide,” to treat the Great Charter as 
“common law,” in all pleas before them. Furthermore?’ any 
judgment contrary to the Great Charter or the Charter of the 
Forest was to be “ holden for nought ”; and all archbishops and 
bishops were to pronounce “ the sentence of Great Excommunica- 
tion against all those that’ by deed, aid, or counsel” proceeded 
“contrary to the aforesaid charters ” or in any point transgressed 
them.** The conception of Magna Carta as higher law reached its 
culmination in the reign of Edward III. Of the thirty-two royal 
confirmations of the Charter noted by Coke, fifteen occurred in 
this reign,®” while near the end of it, in 1368, to the normal form 
of confirmation the declaration was added by statute that any 
statute passed contrary to Magna Carta “ soit tenuz p’nul.” * 
The actual operation of such measures in curtailing royal action 
will be treated later: 

The glorious epoch of Magna Carta is the century stretching 
from the confirmation of Edward I to the deposition of Richard II. 
Another hundred years and the Charter is found rarely mentioned, 
while from then on the obscurity in which it is wrapped becomes 
ever denser, till the anti-Stuart revival of it at the opening of the 
seventeenth century. For the later and longer portion of this 
period the explanation is simply Tudor despotism. As _ the 
biographer of Henry VIII points out, Shakespeare’s King John 


-' contains not an allusion to Magna Carta.“ For the period ante- 


dating the Tudors the explanation is less simple, but in general it 
consists in the fact that almost from its appearance Magna Carta 
was in process of absorption into the general stream of the com- 
mon law. Bracton regards Magna Carta as a statute, part and 





91 ADAMS AND STEPHENS, SELECT DocuMENTS oF ENGLISH History (1911) 
86-87. 

92 Of these later confirmations Adams writes: “ They express not so much a 
desire that specific provisions of the Charter should be reaffirmed . . . as a desire 
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ADAMS, op. cit. supra note 84, 289—9on. 

+ 98 42 Epw. III c. 1 (1368); 1 Stat. Reatm 388 (1368) ; 3 Co. Inst. 111; also 
1 ibid. 81. 
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parcel of the entire body of law of which he is treating. Edward I, 
as we have seen, ordered his judges to give Magna Carta, in causes 
coming before them, the force and effect of common law. The 
circumstances of the Wars of the Roses aided the same develop- 
ment. The particular guardian of the integrity and identity of 
Magna Carta was Parliament; but with the extermination of the . 
old nobility, Parliament ceased practically to exist till the Tudors 
recreated it out of their own adherents. On the other hand, at a 
time when people did not know from day to day whether Lan- 
caster or York sat on the throne, the common law courts continued 
for the most part in the discharge of their proper business.** It 
resulted that, aS Englishmen recognized in the daily practice of 
the courts an actual realization of most that Magna Carta had 
symbolized, they transferred to the common law as a whole the 
worship which they had so long reserved more especially for the 
Charter. ” 

Writing with this period particularly in mind, Father Figgis has 
remarked: 


“The Common Law is pictured invested with a halo of dignity peculiar 


to the embodiment of the deepest principles and to the highest expression 
of human reason and of the law of nature implanted by God in the heart 
of man. As yet men are not clear that an Act of Parliament can do 
more than declare the Common Law. It is the Common Law which men 
set up as an object of worship. They regard it as the symbol of ordered 
life and disciplined activities, which are to replace the license and © 
violence of the evil times now passed away... . The Common Law 
is the perfect ideal of law; for it is natural reason developed and ex- 
pounded by a collective wisdom of many generations. ... Based on 
long usage and almost supernatural wisdom, its authority is above, rather 
than below that of Acts of Parliament or royal ordinances which owe 
their fleeting existence to the caprice of the King or to the pleasure of 
councillors, which have a merely material sanction and may be repealed 
at any moment.” % si 





95 For some evidence of interruption by sporadic violence, consult the PasToNn 
Letters (Fenn ed. 1873) passim. Magna Charta is “ part of the common law and 
the ancient law of this kingdom,” 2 Hansarp, PARLIAMENTARY HisToRY 333 (1628)s 
“The King cannot dispense with Magna Charta, which is incorporated into the 
Common Law.” 6 Comyn, Dicest (Dublin ed. 1793) 3 tit. Praeogative, D. 7, 
citing 2 Ro. 115. 

86 Ficcis, Divine Ricut oF Kinos (2d ed. 1914) 228-30. “The common law is 
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The spokesman par excellence of this attitude is Sir John 
Fortescue, Henry VI’s Chief Justice, who followed his king into 
exile and there prepared his famous work. This is his Praises of 
the Laws of. England,” the importance of which, slight as is the 
toll of its pages, is abundantly attested by Coke’s and Blackstone’s 
repeated citations of it, not to mention the unqualified adoption by 
both these writers of its estimate of English legal customs and 
institutions. The De Laudibus is, however, no mere ratification of 
past pieties; it contributes elements of the greatest importance to 
~ the development of- Anglo-American constitutional theory. Writ- 
‘ten in France, it stresses the contrast between French autocracy 

and what Fortescue terms the “ mixed political government ” of 
England. The former is treated as sheer usurpation. Inasmuch 
as the people submitted themselves in the first place to royal 
authority only in order to preserve their properties and persons, 
he argues, it is clear that they could never have assented to abso- 
lute power and yet “ if not from them, the King could have no such 
power rightfully at all.” °* Thus, as in Locke two centuries later, 
the notion of authority as limited is based on the notion of its 
popular origin. The laws of England, consequently, do not admit 


of the maxim, quod principi placuit; on the contrary, the king 
can neither “ change the laws thereof nor take from the people 
what is theirs against their consent”; °° and these laws “in all 
cases, declare in favor of liberty, the gift of God to man in his 


creation.” *°° 





the absolute perfection of reason.” 2 Co. Inst. 179. The common law, “ having a 
principle of growth and progress in itself . . . is already . . . the most complete 
and admirable system of law—the most healthy and vigorous in its principles, 
the most favorable to civil liberty, standing the nearest to the divine law, and the 
best fitted to be the auxiliary and helper of religion itself in the government of 
individual men and of human society — that has ever existed on earth.” BARNARD, 
DISCOURSE ON THE LIFE, CHARACTER, AND PUBLIC SERVICES OF AMBROSE SPENCER 
(1849) 52. See also Apams, op. cit. supra note 84, passim. 

87 FortescuE, De Laupisus Lecum AncLiAE (Amos ed. 1825). This edition 
follows Francis Gregor’s translation of 1775 — sometimes too faithfully. At the 
close of chapter 34, at 128, Fortescue is made by both editors to say: “It is not a 
restraint, but rather a liberty to govern a people by the just regularity of a political 
government, or rather right reason.” No equivalent of the last four words appears 
in the Latin original. The page references here are to the 1825 Amos edition. 

98 Fortescue, De Laupisus Lecum ANGLIAE c. 14, at 41. See also ibid. 26, 
38, 126. 

99 Tbid. cc. 9, 13, 18, 34, 36, at 26-27, 38, 55, 125, 136. The expression “ Repre- 
sentatives in Parliament ” occurs at 55. 100 Jbid. c. 42, at 157. 
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Nor was liberty the only fruit of English institutions, for to this 
in turn was English prosperity directly traceable. A quaint pas- 
sage of the De Laudibus reads: 


“. , . every inhabitant is at his liberty fully to use and enjoy whatever 
his farm produceth, the fruits of the earth, the increase of his flock, and 
the like: all the improvements he makes, whether by his own proper 
industry, or of those he retains in his service, are his own to use and 
enjoy without the let, interruption, or denial of any: if he be in any wise 
injured, or oppressed, he shall have his amends and satisfaction against 
the party offending: hence it is, that the inhabitants are rich in gold, 
silver, and in all the necessaries and conveniences of life. They drink no- 
water, unless at certain times, upon a religious score, and by way of 
doing penance.- They are fed, in great abundance, with all sorts of 
flesh and fish, of which they have plenty everywhere; they are clothed 
throughout in good woollens; their bedding and other furniture in their 
houses are of wool, and that in great store; they are also well provided 
with all other sorts of household goods and necessary implements for 
husbandry: every one, according to his rank, hath all things which 
conduce to make life easy and happy . . . they are treated with mercy 
and justice, according to the laws of the land; neither are they impleaded 
in point of property, or arraigned for any capital crime, how heinous 
soever, but before the king’s judges, and according to the laws of the 
land. These are the advantages consequent from that political mixed 
government which obtains in England. . . .”’ 1%" 


And as English legal institutions supported English prosperity, so 
English prosperity supported them. In no other country in the 
world, Fortescue contends, would trial by a jury of the vicinage be 
feasible, for the simple reason that in no other country would 
there be a sufficient number of honest men of the neighborhood 


capable of undertaking the service.*® 


But the distinctive contribution of the De Laudibus has still to 
be mentioned, that feature of it which discriminates it sharply 





101 Jbid. c. 36, at 136-38. 

102 Jbid. cc. 25, 26, 29, especially at 91, 104-05. ‘In chapter 27, at 93, occurs the 
famous sentiment that “ one would much rather that twenty guilty persons should 
escape the punishment of death, than that one innocent person should be con- 
demned, and suffer capitally.” Fortescue’s complacency with English institutions, 
as well as his contempt for French, is most amusingly illustrated by his comment 
on “ modern French,” that “ it is not the same with that used by our lawyers in 
. the Courts of Law, but is much altered and depraved by common use.” Ibid. 78. 
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from all earlier eulogies of higher law. This is Fortescue’s concep- 
tion-of the law as a professional mystery, as the peculiar science 
of bench and bar. Almost at the outset he asserts the identity of 
“perfect justice” with “legal justice.” *°* Later, through the 
mouth of his chief interlocuter, the chancellor, he develops the 
same thought at length.*°* The laws of England, he says, involve 
two distinct constituents: first, customs, statutes, or acts of Parlia- 
ment, and the law of nature, all of which correspond to Aristotle’s 
“elements of natural things”; secondly, ‘‘ maxims,” “ principles 
which do not admit of proof by reason and argument,’ but 
carry with them their own evidence, and which correspond to that 
same philosopher’s “ efficient causes.” But the knowledge which 
men in gerieral have of either of these categories of legal learning 
is, and can be, but superficial, comparable with that which they 
have of “ faith, love, charity, the sacraments, and God’s command- 
ments,” white leaving “ other mysteries in Divinity to those who 
preside in the Church.” Nor is the case of the ruler himself differ- 
ent from that of the generality of his subjects in this respect; 
wherefore the chancellor is made to say: 


“My Prince, there will be no occasion for you to search into the arcana 
of our laws with such tedious application and study. . . . It will not 
be convenient by severe study, or at the expense of the best of your 
time, to pry into nice points of law: such matters may be left to your 
judges and counsel ... ; furthermore, you will better pronounce 
judgment in the courts by others than in person, it being not customary 
for the Kings of England to sit in court or pronounce judgment them- 
selves. [Proprio ore nullus regum Angliae judicium proferre usus est. | 

“I know very well the quickness of your apprehension and the for- 
wardness of your parts; but for that expertness in the laws the which is 
requisite for judges the studies of twenty years |[viginti annorum 
lucubrationes| barely suffice.” 1°° 


__ The colloquy thus imagined by Fortescue was enacted in solemn 
earnest one hundred and thirty years later. On Sunday morning, 





108 Tbid. c. 4, at 11. 104 [bid. c. 8, at 20. 

105 Tbid. c. 8. On this subject see an excellent note by Amos in FortTEscuE, 
op. cit. supra note 97, 23-25; see also 2 Co. Inst. 56. Bodin recognized that the 
Prince ought not to administer justice in person. BLUNTSCHLI, THEORY OF THE 
STATE (1895) 517. For Bracton’s very different view, see De Lrecisus et Con- 
SUETUDINIBUS ANGLIAE f. 107. Edward III endeavored to make royal interference 
with the course of justice impossible. 
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November 10, 1608, Coke and “all the judges of England, and 
the Barons of the Exchequer ” faced James I at Hampton Court 
to confute the notion which had been instilled in him by Arch- 
bishop Bancroft that, inasmuch as the judges were but his dele- 
gates, he was entitled to decide cases in his own person. “ The 
judges informed the King,” Coke records, “ that no King after 
the Conquest assumed to himself to give any judgment in any 
cause whatsoever, which concerned the administration of justice 
within this realm, but these were solely determined in the courts 
of justice. . . .” To this the king answered that “he thought the 
law was founded on reason, and that he and others had reason, as 
well as the Judges ”; but Coke pointed out the fallacy of this view 
in the following words: 


“ True it was, that God had endowed his Majesty with excellent science, 
and great endowments of nature; but his Majesty was not learned in 
the laws of his realm of England, and causes which concern the life, or 
inheritance, or goods, or fortunes of his subjects, are not to be decided 
by natural reason, but by the artificial reason and judgment of the law, 
which law is an act which requires long study and experience, before 
that a man can attain to the cognizance of it; and that the law was the 
golden met-wand and measure to try the causes of the subjects; and 
which protected his Majesty in safety and peace.” 


“ The King,” the report continues, “‘ was greatly offended,” saying 
that, “then he should be under the law, which was treason to 
affirm,”’ to which Coke responded in Bracton’s words: “ Quod Rex 
non debet esse sub homine, sed sub Deo et lege.” **° 

We are thus brought back to a question raised earlier: By what 
methods was the supremacy of the common law maintained against 
the royal power? Or to phrase the same question somewhat dif- 
ferently: By what methods was “higher law” kept “ positive”? 
In Bracton’s day, as we have seen, there was no regular remedy 





106 Prohibitions del Roy, 7 Co. 63-65 (1609). “ Law was to an important ex. 
tent conceived by both governors and governed as a subject of science, capable of 
being learnt by special study, but not capable of being altered by the mere arbitrary 
will of government, any more than the principles or conclusions of mathematics.” 
Smwcwick, ELEMENTs OF PotitTics (2d ed. 1897) 652-53, quoted in McIiwarn, 
Hicu Court oF PartiAMENT (1910) 47. “A portion, and a very large portion, of 
that justice which it belongs to God alone to dispense with exact and unerring 
equity, is committed to them [judges] to administer.” Barnarp, loc. cit. supra 
note 96. 
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available to a subject who deemed himself to have been wronged 
by the king or by the king’s officials; but in this respect institu- 
tional improvement in the course of the century following was 
notable. In the first place, as to his lower officials Edward I began 
the policy of waiving their, that is Ais, immunity. By chapter 
thirteen of the statute of Westminster II, enacted in 1285, persons 
illegally imprisoned by sheriffs were given as complete recovery as 
if the authors of the wrong had no official capacity. Still more 
important was the development during the same reign of the so- 
called petition of right.*°* Such a petition might be addressed 
to the king, his chancellor, or his council. On the granting of it, 
the issues raised were determined by the chancellor, the council, 
the Exchequer, or the King’s Bench, and in accordance with the 
law; *°® since, when the king sued or consented to be sued, he was 
considered a party and nothing more.**® The climax of this de- 
velopment was reached in 1346, when Edward III having in- 
structed his justices that they should not, on account of any letters 
or orders purporting to come from him, “ omit to do right,” a pro- 
viso to that effect was inserted in the oath of the justices.’™ 
Hence, royal acts and royal claims were brought constantly to the 
test of the ordinary law, and often as administered by the ordinary 
courts. 

Such a system was certainly not far from realizing the modern 
conception of the rule of law. There were, nevertheless, facts 
of a contrary tendency that must not be overlooked. For 
one thing, the king was recognized by the courts themselves to 
be in many instances above the law by virtue of his prerogative, 
and that for the common good.*** Again, the judges who decided 
such matters were the king’s appointees and held their offices at 
his pleasure. Yet again, one of these prerogatives was a quite 
undefined power of rendering statutes ineffective, called the “ dis- 
pensing power.” Lastly, and most iraportant of all, shortly after 





107 EHRLICH, Op. cit. supra note 78, 111. 

108 Ibid. 82-96, passim; ibid. 179-88. For an ancient fiction dating from the 
time of Edward I, supporting the courts on the ground of right and usage in the 
jurisdiction acquired by petition, see ibid. 54. 

109 Jbid. 107, 120. 

110 [bid. 108. 

111 Jbid. 131. 

112 Ibid. 17-19, 40-41, 51, 56-64, 131-41. 
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1500 theories gained currency which claimed for the king, at least 
in his legislative capacity, complete independence from every legal 
restraint. It was the clash of facts and theories such as these with 
the notion of a higher law which filled English history in the seven- 
teenth century, and it was forces emergent from this clash which 
projected the notion of higher law across the Atlantic into eight- 


eenth century America. 
Edward S. Corwin. 


PRINCETON UNIVERSITY 


(To be concluded) 
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THE PREEMPTIVE RIGHT OF SHAREHOLDERS 


HE so-called “ preémptive right ” of shareholders in a cor- 
poration is, in substance, a right that additional shares shall 
not be issued without first offering to all existing shareholders 
having similar rights a reasonable opportunity to take, upon terms 
prescribed by the directors, ratable amounts of the additional 
shares, and that shares thus offered to the shareholders, but not 
taken by them, shall not thereafter be issued to others upon terms 
more favorable to them than the terms previously offered to the 
shareholders. The preémptive right is only a negative right that 
the additional shares shall not be issued except upon compliance 
with the conditions stated. Shareholders have no right to acquire 
any additional shares until the directors, in the exercise of their 
discretion, offer the shares to the several shareholders by giving to 
each of them an option to take a specified amount of the additional 
shares on prescribed terms. The optional rights thus given to the 
several shareholders are assignable and commonly are called 
“ subscription rights.” 

The doctrine of preémptive rights was originally adopted by the 
courts because in the cases under consideration the proposed issue 
of the additional shares was prejudicial to the existing share- 
holders and was in violation of the duty of the directors, as fidu- 
ciary agents, to exercise their powers in good faith in the interest 
of the shareholders. However, the doctrine appears now to have 
acquired the force of a fixed rule of law giving a preémptive right 
under certain circumstances, irrespective of the question whether 
the issue of the additional shares would be in fact prejudicial to 
the existing shareholders or an act of bad faith on the part of the 
directors." 

In the cases in which the doctrine was discussed, the courts did 
not indicate clearly whether their decisions were based upon the 
ground that the issue of additional shares was in violation of some 
fixed rule of law giving preémptive rights to shareholders, or upon 





1 The cases are collected in (1907) 20 Harv. L. Rev. 398; (1912) 26 Harv. L. 
Rev. 75, 656; and note 2, infra. See also 5 FLETCHER, CYCLOPEDIA OF THE LAW OF 
Private CorPORATIONS (1917) § 3462 et seq. 
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the ground that the issue of the additional shares in the particular 
cases before the courts was in violation of the general duty of 
directors, as fiduciary agents, to exercise their powers of manage- 
ment in good faith in the inte®est of the shareholders. In many of 
the cases the proposed issue of the additional shares was obviously 
either a violation of the general duty of the directors, as fiduciary 
agents, or an attempt to commit a fraud. Insofar as the courts 
based their decisions upon the existence of a fixed rule of law 
giving preémptive rights to shareholders, they failed to indicate 
the precise scope and limits of this rule or to furnish a test for 
determining in a given case whether the rule applies.” 

When the doctrine of preémptive rights was first adopted, cor- 
porate organizations were simple and there was but one class of 
shareholders. In modern times corporate organizations often are 
complicated by the creation of different classes of shares with 





2 A recognition and discussion of preémptive rights of shareholders will be found 
in the following cases: Titus v. Paul St. Bank, 32 Idaho 23, 179 Pac. 514 (1919); 
Eidman v. Bowman, 58 Ill. 444 (1871) ; Ohio Ins. Co. v. Nunnemacher, 15 Ind. 294 
(1860) ; Schmidt v. Pritchard, 135 Iowa 240, 112 N. W. 801 (1907); Stone v. 
Envelope Co., 119 Me. 394, 111 Atl. 536 (1920); Real Estate Trust Co. v. Bird, 
90 Md. 229, 44 Atl. 1048 (1899); Gray v. Portland Bank, 3 Mass. 363 (1807); 
Page v. Whittenton Mfg. Co., 211 Mass. 424, 97 N. E. 1006 (1912) ; Essex v. Essex, 
141 Mich. 200, 104 N. W. 622 (1905) ; Bennett v. Baum, 90 Neb. 320, 133 N. W. 439 
(1911); Grausman v. Porto Rican Tobacco Co., 95 N. J. Eq. 155, 121 Atl. 895 
(1923), aff'd, 95 N. J. Eq. 223, 122 Atl. 815 (1923); Jones v. Concord & Montreal 
R. R., 67 N. H. 119, 38 Atl. 120 (1892), 67 N. H. 234, 30 Atl. 614 (1892) ; Stokes v. 
Continental Trust Co., 186 N. Y. 285, 78 N. E. 1090 (1906) ; Whitaker v. Kilby, 122 
App. Div. 895, 106 N. Y. Supp. 511 (1907), aff'd, 122 App. Div. 895, 106 N. Y. 
Supp. 1149 (1907); Witherbee v. Bowles, 201 N. Y. 427, 95 N. E. 27 (1911); cf. 
Page v. Am. & Brit. Mfg. Co., 129 App. Div. 346, 113 N. Y. Supp. 734 (1908) ; 
Russell v. Am. Gas & Elect. Co., 152 App. Div. 136, 136 N. Y. Supp. 602 (1912); 
Sommer v. Armor Gas & Oil Co., 71 Misc. 211, 128 N. Y. Supp. 382 (1911); 
Paterson et al. v. Buena Vista Ice Co., 16 York Leg. Rec. 40 (Pa. 1902); Bank of 
Montgomery v. Reese, 26 Pa. 143 (1856); Reese v. Bank of Montgomery County, 
31 Pa. 78 (1855); Cunningham’s Appeal, 108 Pa. 546 (1885); Reading Trust Co. 
v. Reading Iron Works, 137 Pa. 282, 21 Atl. 169 (1890); Morris v. Stevens, 178 
Pa. 563, 36 Atl. 151 (1897); Electric Co. v. Electric Co., 200 Pa. 516, 50 Atl. 164 
(1901) ; Luther v. Luther Co., 118 Wis. 112, 94 N. W. 69 (1903) ; Hammer v. Cash, 
172 Wis. 185, 178 N. W. 465 (1920) ; Branch & Co. v. Riverside Mills, 139 Va. 291, 
’ 123 S. E. 542 (1924); Riverside & Dan River Cotton Mills v. Branch & Co., 147 
Va. 509, 137 S. E. 620.(1927) ; Note (1928) 52 A. L. R. 220; Bonnet v. First Nat. 
Bank, 60 S. W. 325 (Tex. 1900); Bates v. United Shoe Co., 206 Fed. 716 
(E. D. N. Y. 1913), aff'd, 216 Fed. 140 (C. C. A. 2d, 1914) ; Snelling v. Richards, 
166 Fed. 635 (S. D. N. Y. 1909); Weidenfeld v. Northern Pac. Ry., 129 Fed. 302 
(C. C. A. 8th, 1904). 
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special rights and limitations, and under these circumstances the 
doctrine cannot be applied without considering in each case the 
rights and equities of the different classes of shareholders. 

In many cases the rule of preém#tive rights is inadequate as a 
means of preserving to shareholders their relative interests and 
voting power: first, because under the circumstances hereafter 
stated in the fifth and sixth sections the rule does not apply, and, 
secondly, because shareholders cannot preserve their relative posi- 
tion unless able to take and pay for the additional shares offered to 
them, and if the subscription rights are not marketable, they may 
not even be able to sell their rights. Ordinarily, justice can be 
served more effectually by holding directors to high standards of 
good faith and fairness in issuing additional shares than by apply- 
ing any technical rule of law conferring preémptive rights. 

In the following six sections an attempt is made to state the 
general principles of law governing the exercise by directors of a 
power to issue additional shares and to define the scope of the 
rule of preémptive rights of shareholders. 


I. GENERAL Duty oF DirREcTorRS TO OBSERVE AND PROTECT THE 
INTERESTS OF SHAREHOLDERS 


It is the duty of directors as fiduciary agents, irrespective of 
any rule giving preémptive rights to shareholders, to exercise a 
power to issue additional shares, as well as all their other powers, 
in good faith for the benefit of the shareholders who constitute the 
corporation. If there are different classes of shares, this power 
must be exercised with impartial regard for the rights and interests 
of the shareholders of each class. Irrespective of any rule of pre- 
emptive rights, it is a breach of duty on the part of directors to 
issue additional shares or to sell treasury shares, not to benefit the 
shareholders, but to benefit themselves, or to enable particular 
shareholders or others to acquire voting control of the corporation, 
or to enable them to acquire shares at less than their value. It 
should be observed, also, that although shareholders ordinarily 
have no preémptive right in case of an issue of additional shares 
under the conditions stated in section five or in case of a sale of 
treasury shares, yet under special circumstances it may be prejudi- 
cial to the shareholders and a breach of the duty of the directors, 
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as fiduciary agents, to issue or to sell such shares without first 
offering them to the shareholders. It is obviously impracticable 
to state all the combinations of facts and circumstances which may 
render an issue of additional shares a breach of duty of directors 
as fiduciary agents or a fraud upon shareholders.* 


II. SHarEs May Not BE IssuED For LESS THAN THEIR VALUE 
EXCEPT AS A SHARE DIVIDEND OR BY GIVING SUBSCRIPTION 
RIGHTS TO THE HOLDERS OF COMMON AND 
PARTICIPATING SHARES 





It is a violation of the rights of holders of common shares and 
of holders of participating shares, with or without voting rights, 
to issue additional shares of any class or to sell treasury shares 
without receiving therefor in money or property the largest return | 
which the directors after reasonable investigation believe to be + 
obtainable, unless either such additional shares are given to the | 
holders of common shares and the holders of participating shares q 
pro rata as a share dividend, or subscription rights to take ratable 
amounts of the additional shares are given to these shareholders 
and the shares are taken in the exercise of such rights. The term 
“ participating shares ” is here used to designate shares conferring | 
upon their holders, in addition to a preference in the payment of 
dividends at some specified rate, a right to participate with the 
holders of common shares in distributions of profits or of surplus 
after payment of dividends on both classes of shares at the prefer- 
ential rate, or to participate with the holders of the common shares, 
upon winding up the corporation or other distribution of its assets, 
in a distribution of surplus after repayment to both classes of 
shareholders of the capital represented by their shares. Shares 
which do not entitle their holders to participate in dividend dis- 
tributions in excess of a specified rate or to participate in a dis- 
tribution of surplus, after repayment of capital, upon winding up 
the corporation or other distribution of its assets, are not partici- 

‘ pating shares as the term is here used. 

The rule stated in this section is but a subdivision of the general 
rule stated in the first section. The holders of the common shares 
8 See Berle, Non-Voting Stock and “ Bankers’ Control” (1926) 39 Harv. L. 


REv. 673, 677-82; Hills, Preémptive Right of Preferred Stockholders to Subscribe 
to New Stock (1927) 5 N. Y. L. Rev. 207. 
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and participating shares are the residuary beneficiaries of the 
profits and surplus of the corporation after discharge of its obliga- 
tions and satisfaction of the rights of non-participating preferred 
shareholders. To issue additional shares for less than their value 
would be a breach of duty on the part of the directors for the same 
reason that a gift of property of the corporation, or a sale of its 
property for less than the best price which the directors believe to 
be obtainable, would be. However, the rights of shareholders 
stated in this section would not be violated by a payment of reason- 
able commissions to brokers or selling agents on sales of shares, 
or by a payment to bankers or others of reasonable compensation 
for their risk in purchasing shares in quantity for the purpose of 
reselling them or for their risk in agreeing, in advance of an offer- 
ing to shareholders, to purchase for purposes of resale the shares 
not taken by the shareholders upon such offering. Nor would it 
be a violation of the rights of shareholders to sell shares for less 
than their market value to employees of the corporation if the 
directors would be justified in paying to these employees, as a 
bonus for past services or to insure future services, a sum equal 
to the difference between the market value of the shares and the 
price at which they are offered to the employees. 

It is common practice in issuing subscription rights to share- 
holders to provide that the rights shall terminate and that the war- 
rants representing them shall become null and void unless the 
rights shall be exercised before a specified date. Such a provision, 
undoubtedly, is valid so far as it terminates the right of a share- 
holder to subscribe; but it is questionable whether all rights of a 
shareholder in respect of the offered shares can thus be extin- 
guished if the shares are issued at a price materially below their 
market value. A distribution of rights to take additional shares 
at less than their market value operates, in effect, as a share divi- 
dend to the extent of the difference between the market value of 
the shares and the price at which they are issued, and the value of 
the common shares and participating shares is diminished to that . 
extent.* Thus, if a corporation having outstanding 1,000 common 





4 If a corporation having outstanding 10,000 shares, each worth $200 (making 
$2,000,000 in the aggregate), should double the number of its shares by issuing 
10,000 additional shares upon receipt of $200 per share, each share, after the issue 
of the additional shares, would, theoretically, continue to be worth $200 — assuming 
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shares worth $500 per share should offer to its shareholders 1,000 
additional shares at $100 per share, the shares, after the increase, 
should be worth $300 each and the rights to take the additional 
shares at par should be worth $200 per share. It often happens 
that by reason of absence or other cause, a shareholder is not in 
a position to subscribe for additional shares offered to him 
or to sell his rights. While it should be held that the right 
to subscribe in all cases terminates on the date fixed by the 
directors, it seems to the writer that whenever directors give 
to shareholders rights to subscribe for additional shares at a price 
materially below their market value, the directors have the power, 
and it is their duty, to protect the interests of their shareholders 
by providing that any shares not taken by them, or by the assignees 
of their rights, shall be sold for their account within a reasonable 
time after the termination of the rights to subscribe (if the shares 
can then be sold at a price in excess of the subscription price) and 
that any net surplus realized above the subscription price shall be 
turned over to the shareholders or to the assignees of their rights, 
only the subscription price being retained by the corporation. 





that the addition of $2,000,000 to the capital of the corporation would double its 
income. 

If the corporation should merely double the number of its shares by distributing 
the 10,000 additional shares among its shareholders as a dividend without adding to 
its assets, each share after the issue of ‘the additional shares would, theoretically, be 
worth only $100. 

If the corporation should double the number of its shares by issuing 10,000 
additional shares to its shareholders upon payment of $100 per share, thereby 
adding $1,000,000 to the corporation’s capital, each share, after the increase, would, 
theoretically, be worth $150, assuming that the addition of $1,000,000 of capital 
would increase its earnings by one-half. The same result would be produced by 
issuing 5,000 additional shares upon payment of $200 per share and by distributing 
5,000 additional shares among the shareholders as a dividend. 

It should be observed, however, that the effect of an issue of additional shares 
upon their actual market value may differ from its theoretical effect based on the 
reapportionment of capital and income among the shareholders. The market value 
of shares may be affected by market conditions and speculation, by the dividend 
policy of directors, and also by the fact that in practice a mere increase of the 
number of shares in a corporation without any increase of its capital or income 
often results in an increase of the aggregate market value of the shares. 
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III. PREEMPTIVE RIGHTS OF COMMON AND PARTICIPATING 
SHAREHOLDERS 


Subject to the limitations hereafter stated in sections four and 
five, it is a violation of the rights of holders of common shares and 
of holders of participating shares, with or without voting rights, 
and a breach of duty on the part of directors, to issue additional 
common shares or participating shares, with or without voting 
rights, or (if such shareholders have voting rights) additional 
non-participating shares carrying voting rights, unless either the 
additional shares are given to these shareholders pro rata as a 
share dividend, or subscription rights shall first have been given to 
these shareholders entitling them respectively within a specified 
reasonable time to take specified proportionate amounts of such 
additional shares upon prescribed terms. If the offering of addi- 
tional shares subject to the preémptive right stated in this section 
was made as part of a plan to obtain additional capital by selling 
all the additional shares offered, any of the additional shares not 
taken by the holders of the subscription rights may thereafter, 
unless this plan shall have been abandoned, be sold by the directors 
to others without a further offering to the shareholders; but only 
upon receipt therefor of a price not less than that at which the 
shares were offered to the shareholders and not less than the best 
price which the directors after reasonable investigation believe to 
be obtainable. However, the directors may pay reasonable com- 
missions to brokers or selling agents for selling such shares, or 
reasonable compensation to brokers or others for their risk in 
agreeing in advance of the offering to the shareholders to purchase 
for purposes of resale any shares which shall not be taken by the 
shareholders upon such offering. 

Under this section the holders of common shares and partici- 
pating shares have preémptive rights in case of the issue of addi- 
tional shares of the classes stated without regard to the price at 
which the shares are issued. The reasons for this rule are that in 
fairness to the existing holders of common shares and participat- 
ing shares they should be given an opportunity to preserve their 
proportionate interests and voting power by taking the additional 
shares before these shares are issued to others, and that, unless 
shares have an established market value, it is often impracticable 
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to determine their value accurately and a violation of the rights 
of shareholders stated in section two can be prevented only by 
offering the additional shares to the holders of the common shares 
and participating shares.° 

If a corporation has two classes of common shares, one of these 
classes conferring voting rights and the other conferring no voting 
rights, but both classes being in other respects alike, it would be 
permissible either to issue only additional common shares without 
voting rights and to offer them to both classes of common share- 
holders and to participating preferred shareholders pro rata, or to 
issue proportionate amounts to both classes of common shares and 
to offer shares with voting rights to the common and participating 
shareholders who have voting rights and shares without voting 
rights to those shareholders of the classes stated who have no 
voting rights. However, it would be unjust to the shareholders 
who have voting rights to dilute their voting power by offering 
shares with voting rights to the shareholders who have no voting 
rights. 


IV. Ricuts oF NON-PARTICIPATING SHAREHOLDERS 


In the cases in which the courts originally adopted the doctrine. 
of preémptive rights, there were only common shareholders with 
voting rights, and the doctrine was based in part on the ground 
that since the issue of additional shares with voting rights would 
diminish the relative voting power of the existing shareholders, 
these shareholders should, in justice, be given an opportunity to 
preserve their relative voting power by taking the additional 
shares. In modern times common shares as well as preferred shares 
are sometimes issued without voting rights, and preferred shares 
are ordinarily issued with preferential rights to dividends at a 





5 It should be observed that the preémptive right is not a right to ‘take the 
additional shares on more favorable terms than are offered to others, but only a 
prior right to an offering of the shares upon as favorable terms as are given to 
others. In Stokes v. Continental Trust Co., 186 N. Y. 285, 298, 78 N. E. 1090, 
1095 (1906), the court of appeals expressed the opinion that a majority of the 
shareholders, as part of their power to increase the number of shares in the corpora- 
tion, may provide for a sale of the additional shares in parcels or bulk at public 
auction, when every shareholder has the same opportunity to bid as strangers. See 
(1907) 20 Harv. L. REv. 399. 
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specified rate but with no right to participate with the holders of 
common shares in further distributions of profits or of surplus. 
Under these circumstances, a rule of preémptive rights cannot be 
applied without considering the rights and equities of the different 
classes of shareholders. 

It is a violation of the rights of holders of preferred shares to 
dilute their security by issuing additional preferred shares of the 
same class or of a prior class without adding to the capital of the 
corporation for each additional preferred share a sum equal to 
the amount of capital represented by an existing share of the same 
class. However, the issue of additional common shares without 
voting rights would not be prejudicial to the holders of non- 
participating preferred shares even though the additional common 
shares be given as a share dividend to the holders of common 
shares and participating shares. When a share dividend is de- 
clared, an equivalent amount of surplus must be transferred to 
the capital of the corporation; and when additional shares are 
issued to purchasers, the par amount of the shares, or such other 
amount as may be required by law, must be added to the capital 
of the corporation either by a payment for the shares or by a trans- 
fer of surplus. Any such addition to the capital of the corpora- 
tion, either by a payment for the additional common shares or by a 
transfer of surplus to capital (which thereafter would not be 
applicable to the payment of dividends) would add to the security 
of the preferred shareholders. The only debatable question that 
can be raised is whether holders of non-participating shares having 
voting rights are entitled, because of their voting rights, to a pre- 
emptive right to take a proportionate part of an issue of additional 
shares carrying voting rights. In deciding this question two con- 
siderations should be kept in mind: first, that all shareholders 
must be held to have taken their shares on the basis of the provis- 
ion in the law or articles of association authorizing the issue of the 
additional shares and of the provision limiting the interest of the 
non-participating shareholders in profits and surplus, and, sec- 
ondly, that a preémptive right cannot be given to the non-partici- 
pating shareholders on equitable grounds if this would impair the 
rights of shareholders of any class. 

Obviously, the fact that non-participating shareholders have 
voting rights does not give them a right to participate in a distribu- 
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tion of surplus of the corporation or to receive cash dividends in 
excess of those fixed and limited by the terms of their shares. 
Nor does it entitle them to participate in share dividends or give 
them a right to take additional shares at a price below their actual 
value, even though additional shares may be offered at the same 
time at a lower price to the holders of the common and participat- 
ing shares. To give to the non-participating shareholders a share 
dividend or a right to take additional shares at a price below their 
actual value would be, in effect, to give them an extra dividend out 
of surplus to which they are not entitled, and this extra dividend 
would be at the expense of the holders of the common shares and 
participating shares. If non-participating shareholders have any 
preémptive right in case of the issue of additional shares, it can 
be only a right to take a proportionate part of the additional shares 
upon payment of their actual value. Such a right would be of 
little benefit to them as the value of shares is the best price obtain- 
able. If shares can be bought and sold freely in the market, their 
value is their market price. If shares have no free market, their 
value is the best price obtainable either from the existing share- 
holders or from others, and ordinarily this can be ascertained only 
by a public sale of the shares or by inviting competitive bids. 

The holders of the common and participating shares of a cor- 
poration are the residuary beneficiaries of the entire enterprise, 
subject to the obligations of the corporation and to the rights of 
non-participating shareholders. To give to the holders of non- 
participating shares having voting rights a preémptive right to 
take, at their actual value, a proportionate part of an issue of addi- 
tional non-participating shares carrying voting rights would not be 
unjust to the holders of common or participating shares as this 
would not impair their interests as residuary beneficiaries in the 
corporate enterprise. However, to give to holders of non-partici- 
pating shares a preémptive right to a proportionate part of an issue 
of additional common or participating shares would, in effect, give 
them a right to become participants with the holders of the com- 
mon shares and participating shares as residuary beneficiaries, 
and would deprive the holders of the common and participating 
shares of an opportunity to preserve their relative interests. 
Moreover, if the common and participating shares have no estab- 
lished market price, the directors might be unable to determine 
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their value accurately, and an offering of shares at a price below 
their value would operate, in effect, as an extra dividend to the 
non-participating shareholders. On the other hand, a preémptive 
right of the non-participating shareholders might be defeated by 
offering the shares to them at a price in excess of their value. 

For these reasons, it seems to the writer that only the holders 
of common shares and participating shares have strictly preémp- 
tive rights, as stated in section three, to an issue of additional com- 
mon or participating shares. Non-participating shareholders with 
voting rights should be given a preémptive right to take at their 
market price, or the best price which the directors believe to be 
obtainable, a proportionate part (with the common and partici- 
pating shareholders entitled under section three) of an issue of 
additional non-participating shares carrying voting rights; but a 
claim of non-participating shareholders, though having voting 
rights, of a preémptive right to a proportionate part of an issue of 
additional common or participating shares with or without voting 
rights should be denied on the ground that such a preémptive right 
is precluded by the limitation of the interest uf the non-participat- 
ing shareholders in the profits and surplus of the corporate enter- 
prise and would be unjust to the holders of the common shares and 
participating shares.°® 


V. WHEN THE DocTRINE OF PREEMPTIVE RIGHTs DOEs 
Not APPLy 


A shareholder has no preémptive right if the existence of such a 
right is negatived by the law governing the corporation or by its 
articles of association or by a valid by-law adopted by the share- 
holders, or if the existence of a preémptive right is inconsistent 
with the terms of the shares held by the shareholder, or if the right 
was waived by him. The existence of a preémptive right is nega- 
tived by implication under the following circumstances: (a) If the 
directors are vested with power to issue additional shares in ex- 
change for property or services for use in the business of the cor- 
poration and the additional shares are issued in the exercise of this 
power;’ and (b) if the law governing the corporation or its arti- 





6 Stone v. Envelope Co., 119 Me. 394, 111 Atl. 536 (1920). 
7 Meredith v. New Jersey Iron Co., 55 N. J. Eq. 211, 37 Atl. 539 (1897), aff'd, 





PREEMPTIVE RIGHT OF SHAREHOLDERS 197 


cles of association or a valid by-law adopted by the shareholders 
confers upon the directors power to receive subscriptions for addi- 
tional shares or to sell additional shares from time to time for 
money in the ordinary course of the business of the corporation 
and the additional shares are issued in the exercise of this power. 
Obviously, shareholders cannot have a preémptive right to buy 
shares for cash if the directors are authorized to issue these shares 
in exchange for property or are authorized to issue them for cash 
from time to time in small amounts to raise money in the ordinary 
course of business. In many cases corporations are formed with 
only a small part of their authorized share capital subscribed and 
it is part of the scheme of organization that the directors shall have 
power to receive subscriptions for additional shares or to sell them 
from time to time when found expedient in the ordinary course of 
business. To require, in each instance, a prior offering to the 
existing shareholders would be contrary to such a scheme of 
organization and would be impracticable. In every case, however, 
the directors, in exercising a power to issue additional shares, 
must observe the principles stated in the first and second sections. 


VI. TREASURY SHARES 


If shares previously issued by the corporation are acquired by it 
and are held by it as treasury shares to be sold for the benefit of the 
corporation, these shares are not subject to a preémptive right of 
the existing shareholders.* However, in disposing of treasury 
shares, the directors must observe the principles stated in sections 
one and two, and circumstances may exist rendering it prejudicial 
to the existing shareholders and a breach of duty on the part of 
directors to sell treasury shares without first offering them to the 
shareholders. 

Victor Morawetz. 

New York Ciry. 





56 N. J. Eq. 454, 41 Atl. 1116 (1897) ; Stokes v. Continental Trust Co., 186 N. Y. 
285, 78 N. E. 1090 (1906); Archer v. Hesse, 164 App. Div. 493, 150 N. Y. Supp. 
296 (1914) ; Bonnet v. Bank, 60 S. W. 325 (Texas 1900). 

8 Borg v. International Silver Co., 11 F.(2d) 147 (C. C. A. 2d, 1925) ; Crosby v. 
Stratton, 17 Colo. App. 212, 68 Pac. 130 (1902) ; Hartridge v. Rockwell, Charlt. 260 
(Ga. 1828) ; State ex rel. Page v. Smith, 48 Vt. 266 (1876); Dunn v. Acme Auto, 
etc. Co., 168 Wis. 128, 169 N. W. 297 (1918). 
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LIABILITY OF THE TRUSTEE UNDER THE 
CORPORATE INDENTURE 









HE trustee under the corporate indenture* has become an 
essential and characteristic institution in modern finance. 
The annual investment of hundreds of millions of dollars in secu- 
rities issued under such indentures is proof of the necessity no less 
than of the popularity of the device. Designed to establish con- 
tact between the money needs of the business world on the one 
hand and the multitude of investors on the other, the scheme of a 
; single mortgage to a single trustee for the equal security of all, has 
' 
E 









proved of incalculable value.* 
There is little in the current forms of corporate indentures to 
suggest the simple real estate mortgage on which it was originally 














1 The term “ corporate trustee ” is used synonymously with “ trustee under the 

F corporate indenture,” since the practice is now almost universal to have a corpora- 

if tien as trustee. To meet the requirements of state statutes, a natural person is 

F often joined with the corporate trustee; in such cases he is assigned no active 
duties, except where the corporate trustee is disqualified. Similarly, the indenture 
is commonly termed a “ corporate indenture ” or a “ corporate mortgage,” since the 
borrower is always, though not necessarily, a corporation. The term “bond” is 
intended as a general descriptive term of corporate serial obligations. 

2 Offerings of bonds in this country, exclusive of governmental offerings, for the 
year 1927 totalled $5,784,000,000. Statistical Bulletin (1928) TRADE AND SECURITIES 
Service, Oct. Supp. at 5. 

8 Although the position of the trustee is fixed in the American indenture, it is, \ 
from a technical point of view, not absolutely necessary. In England, the prop- 
erty is usually conveyed to the bondholders directly and appropriate provisions 
made for action by a majority. Even in England, however, it has been pointed out 
that “in transactions of any magnitude there is a growing disposition to supplement 
the debenture by a trust deed.” TorHam, PAtMER’s Company Law (12th ed. 
1924) 332. 

In this country, in an issue of bonds by the Nashville Railroad Company, prop- 
erty was conveyed directly to the bondholders to be held jointly by them. One 
bondholder sued to foreclose for the benefit of all. In a suit on the written instru- 
ment, it was held that all who are parties to the instrument must join in or be made 
parties to the suit. Nashville & Decatur R. R. v. Orr, 85 U.S. 471 (1873). 

The Canadian form of indenture seems to be an interesting composite of both 
the earlier English form, where the mortgage was made directly to the security- 

1 holders, and that in use in this country, where the trustee is given wide powers. 
While in Canada it is customary to employ a trustee, the directing control of its con- 
duct rests with the bondholders and is usually provided for in an extensive appendix. 
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patterned.* They are as varied in content as the exigencies of 
business demand, modified only by the readiness of the investor’s 
response and the limitations prescribed by law. Indentures have 
gone far beyond the early plan of the railroad mortgage and now 
range from the so-called debenture agreement ° through the simple 
mortgage indenture to the more complex types involving a con- 
tinually changing body of security. 

With the increase of security issues to such vast sums and their 
distribution throughout the world, a growing reliance has come to 
be placed by investors upon the trustee, usually a banking cor- 
poration, so that the standing of the trustee has become, in a 
measure, a certificate of the mortgagor’s standing, and serves to 
“ encourage the sale of securities ” and give “ tone to the obliga- 
tion.” ° What, then, are the liabilities of the trustee, and to what 
degree are they enlarged by this attitude? 

In view of the present importance of the subject, it is note- 
worthy that there should have been so little written upon it in the 
fifty years during which this field of the law has been developing. 
Indeed, the comparatively few cases which deal with the subject 
leave many of its problems altogether untouched. The use of 
the term “ trustee,” with its varying connotations, has served 
to increase the difficulty. It is plain that at some points the 
corporate trustee has much in common with the ordinary trus- 
tee; at other points the divergence is significant. The ordinary 
trustee represents his beneficiary solely; the latter’s interests are 
the only interests which he must protect. The corporate trustee 
must see not only to the interests of the security-holders but in a 
measure also to those of the issuing company; for some purposes 





Therein are contained detailed provisions setting forth the mode of calling meetings 
of bondholders and for making their decision immediately effective. 

4 Stetson, Collateral Trust and Debenture Indentures in Some LEGAL PHASES 
OF CoRPORATE FINANCING, REORGANIZATION AND REGULATION (1922) 7. 

5 “Tn England, ... the term ‘debenture’ seems to comprehend all serial 
obligations of the corporation, whether or not secured by a charge, and whether 
or not issued under a trust deed, those issued under a trust deed being generally 
styled debentures stock. In this country, the term ‘ debenture’ has come to mean 
any class of serial obligations of a corporation not secured by a specific lien upon 
property.” Stetson, supra note 4, 6. 

6 See Northampton Trust Co. v. Northampton Traction Co., 270 Pa. 199, 202, 
112 Atl. 871,-872 (1921); see also Merrill v. Farmers’ Loan & Trust Co., 24 Hun 
297, 299 (N. Y. 1881). 
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he represents one, for some the other, and for still other purposes 
he represents both.’ The duties of the ordinary trustee, such as 
the testamentary trustee, arise to a greater degree from his reda- 
tionship to his cestui than from the instrument creating the trust. 
The general duty not to acquire interests inconsistent with those 
of his cestui and the rules of conduct which equity has developed 
for his guidance are not based primarily upon the provisions of 
the instrument. | 

The duties of a mere depositary or stakeholder, on the other 
hand, are to be found almost entirely in the terms of the agree- 
ment. He receives property on certain terms and is required to 
deliver it upon the performance of specified conditions. Beyond 
the usual care required for the preservation of the property while 
in his possession, he has few obligations to the parties to the agree- 
ment. As for the corporate trustee, its duties and liabilities par- 
take of the qualities both of the trustee and the stakeholder, and 
arise not only from the terms of the agreement but also out of its 
relationship with the bondholders and with the company. The 
truth of the matter is that it is in the position neither of the stake- 
holder nor of the ordinary trustee.* To regard the corporate 
trustee as a mere stakeholder is to understate its responsibilities; ° 
to treat it as though it were an ordinary trustee is to overstate the 
extent of its duties and subject it to a standard of conduct not 
required by the nature of the trust.*° 

In the early days of the trust indenture, it would have been idle 
to suggest that the trustee had any active duties to the bond- 
holders. Often he was an officer of the corporation. His very 
existence as a trustee he'‘owed to considerations of convenience of 
the mortgagor and was in no sense to be considered as an addi- 





7 Ainsa v. Mercantile Trust Co., 174 Cal. 504, 512, 163 Pac. 898, gor (1917); 
Bell v. Scranton Trust Co., 282 Pa. 562, 569, 128 Atl. 494, 496 (1925); Central 
Trust Co. v. Owsley, 188 Ill. App. 505, 522 (1914); Hidden v. Washington-Oregon 
Corp., 217 Fed. 303, 304 (W. D. Wash. 1914); Schroeder v. Arcade Theatre Co., 
175 Wis. 79, 103, 184 N. W. 542, 551 (1921) ; see also National Water Works Co. v. 
Kansas City, 78 Fed. 428, 434 (C. C. W. D. 1896). 

8 See Bell v. Scranton Trust Co., supra note 7. 

9 See, however, Ainsa v. Mercantile Trust Co., supra note 7; Colorado & So. Ry. 
v. Blair, 214 N. Y. 497, 511, 108 N. E. 840, 842 (1915). 

10 See, however, First Nat. Ins. Co. v. Salisbury, 130 Mass. 303, 310 (1881) ; 
Perry, Trusts (6th ed. 1911) § 760. 
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tional safeguard to the investor." When a demand for disinter- 
ested representation was felt by the issuers of securities, the 
officer of the corporation was displaced as trustee by third parties 
who bore reputations for integrity and sound financial standing. 
The enormous increase in the number of investors that has taken 
place in the past two decades, and the long term of many of the 
securities, has led to the almost universal employment of the 
modern corporate trustee,’* which in tyrn has led to an expansion 
of the trustee’s liabilities. : 

A recent dictum of the New York courts to the effect that a 
trustee under a corporate chattel mortgage is under a duty to 
refile the mortgage, and that he cannot evade the liability for 
failure to do so by provisions in the indenture granting immunity, 
has occasioned widespread interest and comment.’* When we 
consider, however, the history of the corporate indenture, the de- 
velopment of the position of the trustee under it, and the lenient 
attitude of the courts generally with regard to the trustee’s lia- 
bilities, we will find that the dictum referred to is indeed a depar- 
ture from precedent, and that it points in the direction of the im- 
position of a fixed status on the character of the corporate trustee 


—a status in some aspects impervious to contract."* 





11 An early example of a corporate mortgage is that of the Baltimore and Ohio 
Railroad made in October, 1846, to the president of the company as trustee. This 
mortgage recited, as if introducing a convenient innovation, that “it has been sug- 
gested that the security intended to be given by the company to the holders of said 
certificates, and their assigns, would be to them more satisfactorily expressed if there 
was executed by the said company an instrument of writing which being duly 
acknowledged might be recorded as deeds and mortgages are recorded.” Stetson, 
supra note 4, at 7. 

12 For an analysis of the increased use of the corporate trustee in America, see 
SmitH, THE DEVELOPMENT OF TRUST COMPANIES IN THE UNITED SrTaTEs (1928) 
pt. II. In 1870, 28 out of 4o trustees were individuals, and 20 years later all but 2 
out of 89 were corporations. Ibid. 299-306. 

13 See Green v. Title Guarantee & Trust Co., 223 App. Div. 12, 16, 227 N. Y. 
Supp. 252, 257 (1928), aff'd without opinion, 248 N. Y. 627 (1928); Benton v. Safe 
Deposit Bank, N. Y. L. J., Oct. 22, 1926, at 341. 

14 This development of the fixed liability of the trustee is only one illustration 
of the limitation of that complete freedom of contract which corporate owners and 
executives have sought to enjoy. Modern corporation law is replete with other 
illustrations of this same tendency. In the fields of public utilities, banking, and 
insurance this development is familiar enough. Only recently the New York Court 
of Appeals has upheld and applied a statute regulating the use of voting trust agree- 
ments in banking institutions. Matter of Morse, 247 N. Y. 290, 160 N. E. 374 
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As might be expected under the circumstances, counsel repre- 
senting corporate trustees have grown apprehensive of the respon- 
sibilities which might be thrust upon their clients lest, from the 
numerous obligations which indentures often place upon the issu- 
ing company, there may flow implications of corresponding duties 
upon the corporate trustee.*° It has, therefore, become the usual 
practice to insert exculpatory provisions designed to relieve the 
trustee of all responsibility save for gross negligence or wilful 
default. How completely such provisions are effective will be 
considered presently. It seems fairly clear that, in general, 
neither the company nor the corporate trustee contemplates 
the assumption by the latter, at least before default, of any 
substantial or active duties. Certainly the fees paid by the 
company to the trustee do not justify any such expectation.*® 
The average bondholder, however, knows little of this aspect, 
and his reliance upon the corporate trustee for protection is un- 
doubtedly a factor in the court’s inarticulate attitude toward these 
problems. . 

While we are primarily discussing the trustee’s liabilities, it has 
been found necessary to include some cases which may seem to 


be dealing with the powers rather than with the liabilities of the 





(1928). Even prior to that case the right of a stockholder to contract with reference 
to his vote had already been restricted. See (1928) 28 Cor. L. Rev. 366. The rela- 
tion between the stockholders and the creditors of the corporation has been put by 
the law beyond the reach of contract. Other illustrations will readily occur. See 
BERLE, STUDIES IN THE LAW OF CORPORATE FINANCE (1928) passitm. And, as Dean 
Pound has pointed out in his memorable paper on the Liberty of Contract, such 
limitations constitute no new departure in the history of our law. Pound, Liberty 
of Contract (1908) 18 YALE L. J. 454, 482. 

15 Probably for similar reasons courts have adopted a classification of “ active ” 
and “passive” trustees, following the analogous classification in the case of 
ordinary trustees. See Northampton Trust Co. v. Northampton Traction Co., supra 
note 6, at 202, 112 Atl. at 872; Colorado & So. Ry. v. Blair, supra note 9, at 
510, 108 N. E. at 842; Farmers’ Loan & Trust Co. v. Lake St. Elevated Ry., 173 
Ill. 439, 452, 51 N. E. 55, 58 (1898); Phillips v. Chesapeake & Ohio Ry., 110 Ky. 
33, 47, 60 S. W. 941, 943 (1901); Merrill v. Farmers’ Loan & Trust Co., 24 Hun 
297, 299 (N. Y. 1881) ; Commonwealth v. Susquehanna & Del. R. R., 122 Pa. 306, 
319, 15 Atl. 448, 450 (1888); Dillard v. Serpel, 138 Va. 694, 701, 123 S. E. 343, 345 
(1924); cf. Welch v. Northern Bank & Trust Co., 100 Wash. 349, 355, 170 Pac. 
1029, 1032 (1918). 

16 This was recognized as early as 1890. See “The Responsibility of Trust 
Companies,” an editorial in the New York Evening Post, Feb. 10, 1890, reprinted 
in Fowler, Legal Responsibility of Trustees (1890) 24 Am. L. REv. 703, 705. 
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trustee.’ These have been included only because the power and 
the duty in such cases are so closely related as to be difficult of 
separation.** Thus, it sometimes happens that the mere exercise 
of a power may become a breach of a duty” or the assertion of a 
non-existent power by a trustee may impose upon it a liability.” 
Moreover, throughout this discussion, it should be remembered 
that we are dealing primarily with the breach of duty of a trustee 
and not with the consequences thereof, whether resulting in re- 
moval or otherwise.** We should note that the trustee’s duties 





17 For example, a deed of trust is not in force until some of the bonds secured by 
it have been negotiated. Until then the makers and the trustees are the sole parties 
in interest and may modify the terms and conditions of the trust, the trustee being 
deemed the agent of the company. American Life Ins. Co. v. Bennett Live Stock 
Co., 114 Neb. 749, 209 N. W. 743 (1926); Elliott v. Guardian Trust Co., 145 App. 
Div. 166, 129 N. Y. Supp. 982 (1911) ; Hubbell v. Syracuse Iron Works, 59 Hun 620, 
14 N. Y. Supp. 345 (1891) ; National Water Works v. Kansas City, supra note 7. 

18 In this connection, it may be noted that there is no duty to apply to the court 
for instructions in the course of the administration of the trust. It is certainly 
advisable to do so, however, where there is doubt as to what procedure to follow. 
See Little Rock, etc. Ry. v. Huntington, 120 U. S. 160 (1889) ; James v. Cowing, 
82 N. Y. 449, 455 (1880); First Nat. Bank v. Detroit Trust Co., 248 Fed. 166 
(C. C. A. oth, 1918) ; U. S. Mortgage & Trust Co. v. N. Y. Dock Co., 108 Misc. 120, 
177 N. Y. Supp. 455 (1919). Such instructions must be sought in good faith. See 
Colorado & So. Ry. v. Blair, supra note 9, at 516, 108 N. E. at 844; Minneapolis 
Trust Co. v. Menage, 73 Minn. 441, 447, 76 N. W. 195, 197 (1898). Nor will the 
court enlarge the trustee’s powers. Fidelity Co. v. United N. J. R. R. & Canal Co., 
36 N. J. Eq. 405 (1883); Clark v. St. Louis, etc. R. R., 58 How. Pr. 21 (N. Y. 
1879). See also Taylor v. Atlantic & Gt. W. R. R., 55 How. Pr. 275 (N. Y. 1877). 
While such instructions may protect the trustee, they do not necessarily bind the 
mortgagor. See Diggs v. Fid. & Deposit Co., 112 Md. 50, 70, 75 Atl. 517, 521 
(1910). 

19 A typical illustration is an unauthorized sale of collateral by the trustee to 
a bona fide purchaser. See Colorado & So. Ry. v. Blair, supra note 9. In this case, 
however, since the vendee was not a bona fide purchaser, the trustee could not 
deliver good title. See infra p. 221. 

20 This situation may occur, for example, when the trustee, without authority, 
permits another lien to assume priority. In this case, since the trustee had no 
power, the acts would be annulled and it would presumably be liable for any 
resulting damage. See, e.g., Hollister v. Stewart, 111 N. Y. 644, 19 N. E. 782 
(1889) ; Indiana, Ill. & Iowa Ry. v. Swannell, 157 Ill. 616, 41 N. E. 989 (1895). 

21 Obviously, the facts which may be sufficient to support an action for the 
removal of a corporate trustee may not be sufficient basis for an action for damages, 
and it is clear that the reverse of such proposition is equally true. Harrison v. 
Union Trust Co., 144 N. Y. 326, 39 N. E. 353 (1895). 

It has been held that the trustee will not necessarily be removed because it is 
a trustee under two mortgages made by the same company, or because it is liable 
for damages for a breach of trust. Beadleston v. Knapp, 13 Abb. Pr. (nN. s.) 335 
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before default differ from its duties thereafter.” In the one case, 
they are largely passive, whereas as soon as a default has occurred, 
various affirmative courses of conduct become essential for the 
preservation of the security; the trustee then becomes an active 
agent for the protection of all the bondholders, the majority and 
minority alike. 

The two important functions of the trustee preliminary to the 
general circulation of bonds, authentication and recordation, arise, 
significantly enough, from the two contrasting bases for imposing 
liability on the corporate trustee — express contract and implied 


duty. The issue of bonds, the application of their proceeds, the — 


release and protection of property, and sinking fund and redemp- 
tion provisions are all details which have to do with the creation 
and preservation of the security, about which the duties of the 
trustee naturally center.2* In the main these duties are to be 
found in the express terms of the contract, and the usual rule of 
ordinary care in their performance is invariably modified by excul- 
patory clauses by which the trustee is declared to be liable only for 
gross negligence or wilful default. Whatever our examination of 
the cases may disclose as to the validity of these clauses, they prob- 
ably do not control where the duty arises not from the language of 








(N. Y. 1872); see Fidelity Trust Co. v. Washington-Oregon Corp., 217 Fed. 588, 
602 (W. D. Wash. 1914); Conover v. Guarantee Trust Co., 88 N. J. Eq. 450, 
467, 102 Atl. 844, 851 (1917), aff'd, 89 N. J. Eq. 584, 106 Atl. 890 (1918). But 
see Northampton Trust Co. v. Northampton Traction Co., supra note 6, at 205, 
112 Atl. at 874. It has been removed for flagrant breaches of trust. Gibson v. 
American Loan & Trust Co., 58 Hun 443, 448, 12 N. Y. Supp. 444, 447 (1890) 
(subsequent lien permitted to acquire priority),; In the Matter of Mechanics Bank, 
2 Barb. 446 (N. Y. 1848) (wrongful refusal to foreclose); North Carolina R. R. 
v. Wilson, 81 N. C. 221 (1879) (investments contrary to mortgage provisions) . 

The discretion of the majority in removing a trustee and appointing another, 
where the indenture authorizes such a procedure, cannot be reviewed by the courts 
“unless there is an abuse of trust to the detriment of minority bondholders.” 4 
Coox, Corporations (8th ed. 1923) 3672; March v. Romare, 116 Fed. 355 (C. C. A. 
5th, 1902). See also Fletcher v. Rutland & B. R. R., 39 Vt. 633, 650 (1858). On 
intervention see infra p. 230 et seq. 

22 See Redfield, C. J., in Sturges v. Knapp, 31 Vt. 1, 54 (1858). 

23 In addition to these duties, there are numerous powers which the trustee has 
and for which there are no correlative duties. The very fact that the trustee has 
these powers is regarded as added security for the obligation. Indeed, in this 
respect the trust indenture is a very special form of contract. In no other instru- 
ment, in such common use, are there so many more powers conferred than active 
duties imposed. 
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the indenture but out of the relationship created by it between the 
trustee and the bondholders. It will be found that the problems 
of corporate trusteeship spring mainly from this latter aspect, and 
in the nature of the case no rules can be deduced from the decisions 
except that, where doubt exists, the safest course for the trustee 
is to observe the full measure of care which generally governs the 
acts of a trustee or to apply to the court for instructions. These 
considerations suggest the approach to and the order of the dis- 
cussion which follows. Many of the problems discussed find no 
solution in the decided cases and all that can be done in such 
instances is to raise the question and to suggest the pertinent con- 
siderations which seem likely to affect the result. 


AUTHENTICATION 


The uniform practice today is for the trustee to certify or au- 
thenticate upon the bond that it is “one of the bonds described in 
the within mentioned indenture.” ** The indenture usually pro- 
vides that the authentication by the trustee shall be conclusive and 
the only evidence that the bonds have been duly issued there- 
under. The primary purpose of such certification is, obviously, 
to prevent over-issue and to facilitate transferability.*° Origin- 
ally, authentication was merely one of the covenants of the issuing 
company and had nothing whatever to do with the fact that the 
security had been lodged with the trustee.** As soon, however, as 
the corporate trustee assumed the obligation of certifying the 
genuineness of the security, investors apparently presumed that 
by that act the trustee assumed additional obligations with refer- 
ence to the issue. The courts, however, have never yielded to this 
contention, and have recognized from the outset that the legend of 





24 This is the current form of authentication as distinguished from the earlier 
more elaborate forms, which were abandoned to avoid liability for possible repre- 
sentations beyond the genuineness of the bonds. Cf. infra note 33. 

25 See Ainsa v. Mercantile Trust Co., 174 Cal. 504, 512, 163 Pac. 898, 901 
(1917). 

26 Stetson, supra note 4, at 9. See also Fowler, supra note 16, at 704. Authen- 
tication is not necessary to the validity of the bonds as against the company. 
Guenther v. Mayer, 67 Hun 116, 22 N. Y. Supp. 50 (1893), aff'd, 138 N. Y. 654, 
34 N. E. 513 (1893). See also Atwood v. Shenandoah Valley R. R., 85 Va. 966, 
991, 9 S. E. 748, 756 (1889) ; cf. Maas v. M. K. T. Ry., 83 N. Y. 223 (1880). 
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authentication imports merely that the bonds are genuine and are 
within the number authorized by the indenture.” Every attempt 
to extend the measure of the trustee’s duty beyond this has met 
with failure. The case of Tschetinian v. City Trust Company ** 
succinctly states the rule. 


“ The language employed when interpreted in its natural and ordinary 
meaning simply amounts to a statement identifying the bond whereon 
it is written as one of those mentioned in the mortgage, and the effect 
of this is an assurance to the purchaser that his bond is amongst those 
entitled to the benefits and protection afforded by such mortgage. But 
the statement does not upon any reasonable construction, in the absence, 
as in this case, of any allegation of fraud or deceit, active or passive, 
make the trustee a guarantor of the quality and extent of the security 
given by the mortgage, or responsible for the accuracy of statements 
indorsed upon the bond by the mortgagor purporting to describe the 
nature of such security.” *° 


Thus, the trustee is not liable, by reason of its certification, for 
the inadequacy or dissipation of the security, for the quality of the 
lien, misrepresentation as to its value, or for failure of the com- 
pany to meet the payment of principal or interest on the bonds.*° 
Indeed, it is not liable even if it should develop that the company 
executing the mortgage to the trustee had no title to the property 
conveyed.** The practical considerations requiring this result 
are clear and were recognized early. The fees charged by the 
trustee for authentication are too small to justify any extended 
liability for the value of the security or for the payment of 
principal or interest.” 





27 Mullen v. Eastern Trust & Banking Co., 108 Me. 498, 81 Atl. 948 (1911) 
(trustee held liable for over-authentication) . 

28 186 N. Y. 432, 79 N. E. 401 (1906). 29 Ibid. at 436, 79 N. E. at 402. 

80 Knickerbocker v. Ft. Dearborn Trust & Savings Bank, 219 Ill. App. 409 
(1920). In Bauernschmidt v. Maryland Trust Co., 89 Md. 507, 512, 43 Atl. 790, 
791 (1899), the court used the exemption clause “no liability except for wilful 
default,” to strengthen its holding. Bell v. Title Trust & Guarantee Co., 140 Atl. 
goo (Pa. 1928) accord; McCauley v. Ridgewood Trust Co., 81 N. J. L. 86, 79 Atl. 
327 (1911) semble. 

81 Ainsa v. Mercantile Trust Co., supra note 7. 

82 See notes 12 and 16, supra. This is especially true today since trust companies 
are sufficiently numerous to bid competitively for the indenture. See REporT OF 
CoMMITTEE ON RartroAp SECURITIES OF INVESTMENT BANKERS’ ASSOCIATION (1917). 
But see THompson, Corporations (3d ed. 1927) § 2671. 
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What has been said applies, of course, to the simple form of 
authentication mentioned above. Where the trustee, however, has 
included in his certificate of authentication any additional state- 
ment, the better view is that it is to be held responsible at least for 
the accuracy of the certificate. Consequently, where the trustee 
certifies that the bonds secured by the deed are first mortgage 
bonds, it has been held, and it would seem properly, to be liable for 
such representation.” 

The curtailment of liability of the trustee does not make of 
authentication a meaningless ceremony.** It is an assurance to 
the bondholder that the bond is entitled to the benefit of the mort- 
gage upon which he relies, and it is a definite factor in the cur- 
rency of the obligation. Since 1915 the New York Stock Ex- 
change rules have provided that bonds shall be authenticated by 
an acceptable trust company.*° 

Whether the trustee’s authentication of a “ duplicate ” bond to 
replace a lost bond will be held to entitle the holder of the dupli- 
cate to the benefits of the indenture, even though the lost bonds 
later turn up in the hands of a bona fide purchaser and are honored 
by the trustee, is hardly any longer a debatable question. In a 


New York case, a holder of bonds, claiming he had lost them, 
caused the company to issue others which were stamped “ dupli- 
cate ” and authenticated by the trustee. The original bonds were 
later presented by a bona fide holder and paid. The plaintiff, 
the holder of the duplicates, contended in an action against the 
trustee that by its certification it had represented that the dupli- 





83 Miles v. Roberts, 76 Fed. 919 (S. D. N. Y. 1896). The certificate of authen- 
tication read: “I hereby certify that the within bond . . . is one of a series of first 
mortgage bonds . . . secured by the deed of trust or mortgage within mentioned, 
executed and delivered by the Florida Railroad Company to... trustee.” No 
such mortgage was ever recorded. The court speaks of the certification as a war- 
ranty that the mortgage is a first mortgage. 76 Fed. at 920. It should be noted, 
however, that the trustee was the president of the issuing company and executed a 
subsequent mortgage, receiving a considerable portion of the proceeds himself. 
Liability because of the representations in the certificate is a very unlikely occur- 
rence under the present day indentures in view of the greatly simplified wording 
now employed. Cf. Edwards v. Marcy, 84 Mass. 486 (#861); Smith v. Bank of 
New England, 70 N. H. 187, 46 Atl. 230 (1899). 

84 See Mullen v. Eastern Trust & Banking Co., 108 Me. 498, 502, 81 Atl. 948, 
949 (1911). 

85 See pamphlet issued by the Committee on Stock Listing, New York Stock 
Exchange, July 1, 1925, at 6. 
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cate bonds were entitled to the benefits of the indenture. The 
trustee maintained that the word “ duplicate ” gave notice that 
this representation was subject to the condition that the original 
bonds were not presented by a bona fide purchaser. The appellate 
division held the trustee liable on the ground that its certificate 
amounted to a warranty that the bonds were entitled to the bene- 
fits afforded by the deed of trust, and that the duplicates were in- 
tended to have all the force and validity of the originals.** A 
reversal by a four to three vote of the court of appeals turned 
directly upon the fact that the plaintiff was himself president of 
the issuing company and fully cognizant of all the facts. The lan- 
guage of the court, however, confirms the thought that in the 
absence of such knowledge a different result would have been 
reached.*’ 

Practical considerations reénforce the general rule as to the 
effect of the legend of authentication and make it unlikely that the 
courts will permit the trustee by endorsement of the word “ dupli- 
cate ” or otherwise to vitiate the effect of that legend and thus to 
interfere with the facility of transfer and the necessity of main- 
taining authentications at full currency value. The usual forms 
of indenture now treat duplicate bonds as part of the original issue, 
and the issuing company usually assumes the obligation of paying 
such duplicates whether or not the original bonds turn up in the 
hands of a bona fide purchaser. 


RECORDATION 


It is plain that the duty to record the corporate mortgage must 
be lodged by the indenture in responsible hands if the security 
holders are to be protected by the rank of the mortgage. Yet, 
even with regard to this duty, of prime importance to the validity 
of the security, the indenture carefully includes provisions in- 
tended to relieve the trustee from any liability for its failure to 
record or file. It would seem clear that where there is no such 
provision for exemption, the trustee is under a duty to record. 





86 Reynoids v. Title Guarantee & Trust Co., 208 App. Div. 556, 203 N. Y. Supp. 


851 (1924). 
87 Reynolds v. Title Guarantee & Trust Co., 240 N. Y. 257, 266, 148 N. E. 514, 


517 (1925). 
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This was the result reached in an early case relating to a trust of 
real property: 


“ Being the grantee in the trust deed, this duty of vigilance requires 
him to exercise the care which a prudent grantee would deem to be 
necessary for his own protection; and in this behalf we do not doubt 
that he should see to it that the trust deed is duly recorded, so that no 
liens of a subsequent date will attach and obtain priority over the mort- 
gage lien. He is chargeable with any loss resulting from his neglect to 
record the trust deed.” ** 


It is not clear in all jurisdictions whether the trustee can avoid 
the consequences of its failure to record or file the mortgage by 
inserting provisions to that effect in the indenture. The New 
York courts are apparently of the view that as to chattel mort- 
gages, “The exculpatory clause cannot avail. The only person 
who could file a chattel mortgage is the trustee, and it could not 
excuse itself from doing something which was absolutely neces- 
sary to the preservation of the lien.” *° The statement quoted was 
not essential to the decision of the case, but it is clear and unam- 
biguous. The court thus makes it clear that at least in these 
circumstances the trustee cannot escape liability by contract. 

The supreme court of Pennsylvania only this year had occasion 
to pass on the question.” Its decision as to liability of the trustee 
for failure to record turned upon the point of whether or not the 
trustee had guaranteed payment of the bond; and it was held that 
since the certificate of authentication constituted no such guaran- 
tee, the trustee was under no obligation to record. The exculpa- 
tory clause, the validity of which was conceded by the plaintiff, 
was used to strengthen the court’s conclusion, and a point was 
made of the fact that there was no covenant to record. The deci- 
sion is contrary to the tendency of the cases.** The covenant to 





38 See Miles v. Vivian, 79 Fed. 848, 851 (C. C. A. 2d, 1897). 

89 Green v. Title Guarantee & Trust Co., supra note 13, at 16, 227 N. Y. Supp. at 
227, aff'd without opinion, 248 N. Y. 627 (1928). This case, which was decided 
against the trust company in the trial court, was reversed by the appellate division 
on other grounds. That there was a duty to record the mortgage was, however, 
specifically affirmed. 

40 Bell v. Title Trust & Guarantee Co., 140 Atl. 900 (Pa. 1928). 

41 In addition to the cases cited supra notes 38-39, see also Benton v. Safe 
Deposit Bank, supra note 13. McCauley v. Ridgewood Trust Co., supra note 30, is 
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record is virtually never found in the indenture, and the trustee 
is never by reason of the ordinary certification held to be a guaran- 
tor of the bonds; indeed, the contrary may be deemed the settled 
law.*? It is therefore difficult to understand why the question of 
guaranty should have been seized upon as the turning point of the 
decision. 

Does, then, the duty to record the mortgage rest upon the 
trustee? Throughout all the aspects of protection of the security 
we will find the courts implying duties arising from the relation- 
ship of the parties.** Where the issuance of the bonds is coinci- 
dental with the creation of the security, the trustee is held to the 
strict duty of issuing them only upon the occurrence of the speci- 
fied conditions.** Where property is to be released, the same is 
true.*° If it be conceded, therefore, that the trustee is under some 
obligations which inhere in the very fact of its trusteeship, it is 
submitted that no obligation is more vital to the security-holder 
than the recording or filing of the mortgage, and that if a trustee 
by virtue of its position owes any duties whatever to the security- 
holder, certainly the duty to record must be primarily one of them. 

Recordation is so fundamentally a quality of the trust that the 
failure to record becomes a virtual avoidance of the trust and a 
disavowal of the duty must be deemed contrary to public policy. 
The liability may be predicated either upon an implied duty 
arising from the relationship of the parties or upon an implied 
covenant gathered from the intention of the parties as expressed 
in the indenture. The latter is not permissible in the presence of a 
clause disaffirming the obligation to record. But no such difficulty 
arises if the duty to record rests upon the very relationship of the 
parties and is implicit therein, though unwritten in the instrument. 
Such an implied duty is too strong to be overridden by a disavowal 
that contradicts the transaction itself. Not all the obligations of 
the trustee are defined in the indenture.“ The exculpatory clauses 





interesting in this connection. The court there said that the exemption clause was 
not operative where the trustee obligated itself by special contract to record the 
mortgage. 81 N. J. L. at 92, 79 Atl. at 329. 

42 Supra notes 27 and 30. 

43 See infra p. 218 et seq. 

44 See infra p. 211. 

45 See infra p. 215 et seq. 

46 “The duties assumed by one to whom a railway mortgage is made. . . 
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may negative certain of the duties which otherwise would be im- 
plied from express provisions of the instrument; but they cannot 
relieve the trustee from those fundamental obligations inherent in 
the trust. Such obligations are imposed by law regardless of 
intention and exist because the trust exists — because they are a 
part of the trust itself. 


DuTIES IN RESPECT OF THE ISSUANCE OF BONDS AND 
APPLICATION OF PROCEEDS 


Duties imputed to the corporate trustee because of the nature 
of its relation to the security-holders are often analogous to the 
duties imposed on the ordinary trustee. But there is an aspect, 
concerning the issuance of the bonds and the application of the 
proceeds for the benefit of the trust estate, in which the problems 
raised have no direct analogy in the administering of the ordinary 
trust. These problems are most likely traceable to the early rail- 
road construction company mortgages, when bonds were sold on 
a to-be-constructed security, estimates for which often failed of 
the intended object, either because of miscalculations in the sums 
required to complete the railroad, mismanagement, or actual dis- 
honesty.*7 Such mortgages often provide for the control of the 
bonds or their proceeds by the trustee pending its receipt of cer- 
tified resolutions specifying the uses to which they are to be put by 
the company. These uses must conform to those prescribed by 
the mortgage and should be stated in accordance therewith. Oc- 
casionally an engineer’s or other expert’s appraisal or certificate is 
also required.** 





not those only which are defined by the terms of the instrument. Others are 
superimposed upon the trustee, created by the relations of the parties and the 
situation of the trust fund.” Frishmuth v. Farmers’ Loan & Trust Co., 95 Fed. 5, 
8 (S. D. N. Y. 1899), af’d, 107 Fed. 169 (C. C. A. 2d, 1901). See also Miles v. 
Vivian, supra note 38; cf. Baker v. Central Trust Co., 235 Fed. 17 (C. C. A. 6th, 
1916) ; Meisel v. Central Trust Co., 179 App. Div. 795, 167 N. Y. Supp. 143 (1917), 
aff'd without opinion, 223 N. Y. 589, 119 N. E. 1059 (1918). 

47 See Dewrnc, Frvanciat Poticy oF CorPoraTIONs (1926) c. VII, especially 
at 365, 368, n.c. 

48 Denver & Rio Grande R. R. v. United States Trust Co., 41 Fed. 720 
(C. C.S. D. N. Y. 1890) ; Diggs v. Fid. & Deposit Co., supra note 18; Newhall v. 
Norristown Trust Co., 280 Pa. 195, 124 Atl. 337 (1924); Elliott v. Guardian Trust 
Co., supra note 17; Farmers’ Loan & Trust Co. v. Lake St. Elevated Ry., supra 
note 15. 
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Aside from such limitations, the company has, of course, the 
unrestricted right to sell its bonds and apply the proceeds to any 
corporate purpose it may choose. If the amount of the bonds to 
be authenticated is directly related to the value of the security in 
the hands of the trustee, the latter should require strict compliance 
with the conditions prerequisite to the release of proceeds, or for 
the authentication of additional bonds.” 

Where the trustee has authenticated and delivered the bonds 
upon receipt of a certificate in the form prescribed by the inden- 
ture, it is usually held that the trustee acts within its rights and 
incurs no liability if the certificate should prove to be false or if, 
after the bonds have been delivered, the proceeds are wrongly 
applied by the borrower. It cannot be expected that the trustee 
will enter actively into the business of the mortgagor or supervise 
its application of proceeds so as to prevent embezzlement *° or 
misapplication.” Indeed, no such intention of the parties is indi- 
cated in the indenture. 

But where the trust estate practically arises out of the use of 
such proceeds, and the trustee knows of the company’s continued 
and flagrant misapplications in disregard of the mortgage pro- 
visions, it would seem that the trustee is under an obligation to 
refrain from making further deliveries.of bonds or proceeds until 
it has taken measures to safeguard their application.** This ap- 
pears to be true even if the certificate is in the form prescribed 
by the indenture and even though it is provided therein that the 
trustee is not required to look to the application of the proceeds 
of bond sales. Apparently, therefore, we have here another in- 
stance of the imposition of an obligation upon a trustee arising not 
out of its contract but rather out of the relation between it and the 
security-holders. Of course, where the certificate required by the 





49 Conover v. Guarantee Trust Co., supra note 21; Polhemus v. Holland Trust 
Co., 61 N. J. Eq. 654, 47 Atl. 417 (1900) ; Sprigg v. Commonwealth Title Ins. Co., 
206 Pa. 548, 56 Atl. 33 (1903); see Diggs v. Fidelity & Deposit Co., supra note 18. 

50 Reynoldsville Water Co. v. Farmers’ & Miners’ Trust Co., 257 Pa. 341, 101 
Atl. 800 (1917). 

51 Newhall v. Norristown Trust Co., supra note 48; Nationa! Water Works Co. 
v. Kansas City, supra note 7. 

52 See, e.g., Denver & Rio Grande R. R. v. United States Trust Co., supra note 
48, where the trustee applied to the court for instructions before certifying additional 
bonds. 
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indenture is not in the form therein prescribed and the trustee 
knows of such diversions, its liability is based not only upon its 
relationship but on the contract as well. 

That this rule is predicated upon the implied obligations and 
duties of the trustee to the bondholders was expressed in a 
series of cases relating to the unfortunate Oregon-Pacific Rail- 
road scheme, launched nearly half a century ago.** The company 
agreed to apply the bonds or the proceeds to specified purposes 
and, when withdrawing them from the trustee, to furnish a certifi- 
cate showing the purposes for which they were to be used. The 
first lot of bonds was delivered upon the certificate of the company, 
and further advances were made upon similar certificates, but with 
knowledge that the funds had been continually misapplied by the 
company.’* The mortgage not only contained no express covenant 
that the trustee would exact from the railroad company such a 
statement as the latter was required to furnish, but also pro- 
vided that the trustee was to be under no obligation to see to the 
disposition of the proceeds of the bonds. The appellate division 
in New York apparently regarded the liability of the trustee as 
purely contractual and held that the certificates upon which the 
bonds were delivered adequately complied with the terms of the 
indenture and that, consequently, no liability for the misapplica- 
tion of funds could be imposed upon the trustee.” 

The court of appeals, however, rejected the view of contract 
duty and rested the defendant’s liability upon an implied duty, 
taking occasion to distinguish carefully between those duties which 
arise out of the contract and may be read into it as implied cove- 





53 See Rhinelander v. Farmers’ Loan & Trust Co., 172 N. Y. 519, 531, 65 N. E. 
499, 503 (1902); Frishmuth v. Farmers’ Loan & Trust Co., supra note 46. 

54 The indenture provided that the proceeds of the bonds were to be applied © 
by the company te the discharge.of specified encumbrances, to the purpose of its 
incorporation generally, and to engage in the other enterprises for which it was 
incorporated. It provided also that the certificate to be drawn upon the trustee 
should set forth “ the purpose, or purposes, for which the proceeds of said bonds so 
ordered to be paid over are to be appropriated or used.” The certificate as delivered 
to the trustee contained the following statement: “ That the purposes for which said 
bonds are to be appropriated or used are the purchase of necessary materials, the 
construction of its lines and the discharge of its obligations, and for other purposes 
of the organization.” 172 N. Y. at 528, 65 N. E. at 502. 

55 Fleisher v. Farmers’ Loan & Trust Co., 58 App. Div. 473, 69 N. Y. Supp. 
437 (1901). 
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nants, and those that arise out of the relation between the parties, 
which exist irrespective of intention, and are to be regarded as 
implied obligations.*° Analyzing the cases and the indenture, the 
court held, in contradistinction to the court below, that “ there is 
nothing in the language of the mortgage before us to warrant 
reading into that instrument an implied covenant, imposing upon 
the trustee the affirmative obligation, already discussed, in paying 
out these bonds or their proceeds to the railroad company.” But 
the court, nevertheless, found that “ the affirmative obligation, 
already discussed” does exist irrespective of any implied or 
express covenant for the reason that, 


“In the case at bar the defendant . . . is named as party to the mort- 
gage, not as entering into its positive covenants, but for the purpose of 
accepting the trust therein created. In executing that acceptance the 
defendant created the relation of trustee and cestui que trust between it 
and the future bondholders. Jt is in this relation equity finds a founda- 
tion upon which to rest its jurisdiction and imply duties and obligations, 
which, in the absence of any covenants in the mortgage, entered into by 
the defendant, cannot be read into that instrument.” ** 


The federal court, in a case which involved the same mortgage, 
also recognized this equitable obligation of trust imposed upon the 
trustee because of its relation to the bondholders, and held it to be 
under an implied power and duty to refuse to issue the bonds ex- 
cept upon evidence that the avails would be used conformably to 
the agreement of the railroad company.” 

Prior to the Rhinelander case, it had usually been argued by 
counsel for corporate trustees, as indeed it was argued in that very 
case and held by the appellate division, that the duties of the cor- 
porate trustee are not “ the ordinary obligation of a trustee to the 





56 “ The question is thus presented, whether the trustee rested under an implied 
legal duty or obligation springing from the relation of trustee and cestui que trust, or 
whether an implied covenant to that effect can be read into the mortgage under 
seal.” Rhinelander v. Farmers’ Loan & Trust Co., supra note 53, at 531, 65 N. E. 
at 503. ; 

57 Ibid. at 535, 65 N. E. at 504 (italics ours). 

58 Frishmuth v. Farmers’ Loan & Trust Co., supra note 46, at 8-9. In contrast 
with the view taken by the state court, this decision was based upon the broader 
ground that the exemption clause did not protect the trustee in delivering bonds 
which it had reason to believe would not, in the circumstances of the case, be 
properly applied. 
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persons for whose benefit a trust is created,” but merely those as- 
sumed under the terms and conditions of the contract."° That 
decision, however, gives complete recognition to the implied duties 
of the corporate trustee that spring from the nature of its relations 
to the security-holder. It is therefore clear that corporate trustees 
may not restrict their duties and obligations to those expressly 
contained in the usual indenture, nor expressly exclude all implied 
obligations by an exculpatory clause.®° 


RELEASE OF SECURITY 


Where the nature of the trust property and of the mortgagor’s 
business make it advisable to do so, the corporate indenture usu- 
ally provides that the trustee may release all or designated parts 
of the security upon request of the mortgagor. The release may 
be absolute or, as is more commonly the case, may be guarded by 
provisions allowing exchange for other security of at least equal 
value, or for the deposit with the trustee of the proceeds of sale of 
the released property, or for the application of such proceeds to the 
improvement of the trust estate. Such releases and exchanges are 
usually regulated by reports and certificates of officers, appraisers, 
and the like, and, generally speaking, afford full protection to the 
trustee who acts thereon in good faith, even though loss be occa- 
’ sioned by the release.** 

This phase of the trustee’s liability, quite as much as any other, 
is governed by the terms of the contract.® A trustee confronted 





59 Fleisher v. Farmers’ Loan & Trust Co., supra note 55, at 482, 69 N. Y. Supp. 
at 441. 

60 “ The strict enforcement, when possible, of these implied obligations imposed ° 
upon trustees would be salutary and timely.” Rhinelander v. Farmers’ Loan & 
Trust Co., supra note 53, at 535, 65 N. E. at 504. 

61 Hunsberger v. Guaranty Trust Co., 164 App. Div. 740, 150 N. Y. Supp. 190 
(1914), aff'd, 218 N. Y. 742, 113 N: E. 1058 (1916). 

62 The trustee is under a duty to retain the property conveyed to it to secure 
the bonds, and not to release it unless authorized by the express terms of the in- 
denture or by necessary implication. Indeed, the provisions authorizing the release 
of property must appear so clearly, that in one case where the court was of the 
opinion that the trustee had the power to release realty, it held that the trustee 
could not convey good title to the collateral also held by it. The release of the 
latter was admittedly for the best interests of the bondholders and was urged on 
the further ground that the power to sell to prevent waste existed independently of 
the trust instrument. The court took the view that the elaborate details in the in- 
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with a request for the release of specified property which it holds 
as security has before it, generally speaking, two problems: first, 
whether the documents presented with the request and the condi- 
tions expressed therein conform to the terms upon which the in- 
denture provides that the release may be made; secondly, whether 
any other conditions of the issuing company, extraneous to such 
documents, exist to such extent that the right to release generally 
may be affected or suspended. 

In one illustrative case®* the opinion clearly indicates that the 
trustee’s liability for loss arising out of a negligent release was 
governed by the contract. The indenture permitted release only 
if property of equal value was substituted. The trustee released 
even though the appraiser’s report showed that the valuation of 
the mortgages substituted as security was dependent upon the 
completion of certain then unfinished buildings. The buildings 
were never completed and the land alone brought less than the re- 
leased property. Since an exculpatory provision in the indenture 
limited the trustee’s liability to acts of gross negligence, the court 
ruled that the only issue was the question of fact whether or not 
the trustee’s conduct might be considered gross negligence.®* In 


addition, the indenture required that substituted collateral should 
consist of first mortgages. The trustee received title insurance 
policies certifying this fact, but it developed that the new mort- 
gages were actually second mortgages. On this phase of the © 
case it was held that the trustee was entitled to rely on the title 
insurance policies and consequently was not liable.®° 

The same rule would appear to obtain also where the security 





denture providing for the release of the realty, omitting similar provisions as to the 
collateral, negatived the intention to grant the trustee the power to release the latter. 
The court pointed out that vast sums invested in railroad bonds presumably on the 
faith of the pledged security would be subjected to unknown risk if the mortgage 
trustee could sell or change the security except as authorized in express terms or by 
necessary implication. Colorado & So. Ry. v. Blair, supra note 9, at 511, 108 
N. E. at 842. See also Nivins v. Chester County Trust Co., 231 Pa. 315, 80 Atl. 
534 (1911), where the trustee was held liable to a bondholder for the amount of his 
bonds where it had satisfied the mortgage without payment of such bonds by the 
mortgagor. Cf. Miami Valley Gas & Fuel Co. v. Mills, 157 App. Div. 542, 142 N. Y. 
Supp. 862 (1913), aff'd, 216 N. Y. 687, 110 N. E. 1044 (1915). 

63 Hunsberger v. Guaranty Trust Co., supra note 61. 

64 164 App. Div. at 743, 150 N. Y. Supp. at 192. 

65 Ibid. 
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released, or its proceeds, are to be used for improving or creat- 
ing the trust property, for here the trustee must to some extent 
rely upon a future course of conduct by the mortgagor and, con- 
sequently, can hardly be expected to obtain an absolute assurance 
of compliance with the contract by the mortgagor, or to follow 
the proceeds. If the trustee, however, should continue to release 
after becoming aware of the company’s continued disregard of 
the provisions of the indenture with respect to the application of 
such proceeds, without applying to the court for instructions or 
taking other precautions to restrain the company’s unlimited con- 
trol, it would probably be confronted with the situation that arose 
in the Rhinelander case.°° 

We turn now to the second group of considerations which are 
germane to the propriety of a release of security by the trustee. 
It is often provided that the right to obtain a release of security 
shall be exercisable by the mortgagor provided there is no “‘ ex- 
isting default’ to the knowledge of the trustee in respect to 
payment of the principal or interest.” *’ Under this provision, 
where the trustee releases without knowledge of the default, it is 
by the terms of the indenture apparently excused from liability, 
and the court does not imply a duty, arising out of the trust rela- 
tion, to inquire into the existence of a default.°* Where a provision 
of this kind is coupled with an exculpatory clause limiting the trus- 
tee’s liability to gross negligence, one court at least has held that, 
while knowledge of the paying teller of its banking department 
that a default has occurred is knowledge of the trustee, a release 
under such circumstances does not necessarily constitute gross 
negligence.®° 

Considering the circumstances that surround the promotion of 
security issues, it seems unlikely that the courts will be inclined to 
enlarge the supervisory duties imposed upon the trustee in respect 





66 Rhinelander v. Farmers’ Loan & Trust Co., supra note 53; cf. Dilloway v. 
Boston Gas & Light Co., 174 Mass. 80, 54 N. E. 359 (1899). 

687 Browning v. Fid. Trust Co., 250 Fed. 321, 322 (C. C. A. 3d, 1918), certiorari 
denied, 248 U.S. 564 (1918). Even in the absence of such a provision the trustee 
apparently has power to refuse to release property after default. First Trust and 
Sav. Bank v. Bitter Root Valley Irrig. Co., 251 Fed. 320 (D. Mont. 1918). 

68 Browning v. Fid. Trust Co., supra note 67; Dilloway v. Boston Gas & Light 
Co., supra note 66. 

69 Browning v. Fid. Trust Co, supra note 67. 
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of released security. On the other hand, the release of security 1s 
ordinarily so readily accomplished that the process is fraught with 
danger to the security-holder, and the courts will not permit it un- 
less the power to release is clearly expressed in the indenture. As 
was pointed out by one court: 


“The vast sums invested in railroad bonds presumably on the faith 
of the security pledged would be subject to an unknown risk if a mort- 
gage trustee could sell, change or in any manner compromise the security 
except as authorized in express terms or by necessary implication.” *° 


Where the trustee continues to release security with knowledge 
of the mortgagor’s disregard of the contract provisions govern- 
ing the application of the released property, the situation may be 
carried beyond its contractual aspects to a point where the prin- 
ciples declared in the Rhinelander case become applicable. Essen- 
tially the problem before the trustee when, under such conditions, 
a request for a release of security is made is similar to the problems 
which confront it when it receives a request for further authentica- 
tion and delivery of bonds. The same rules might well govern 
both situations.” 


PROTECTION OF THE SECURITY 


Provision for the protection of the security is to be found no 
less in the covenants imposed upon the company than in the obli- 
gations which bind the trustee. However extensive may be the 
powers of the trustee with respect to the preservation of the secu- 





70 Colorado & So. Ry. v. Blair, supra note 9, at 511, 108 N. E. at 842. 

71 As to funds coming into the hands of the trustee and not provided for by the 
mortgage, the control generally remains with the mortgagor. It is well settled that 
where the mortgagor makes periodic remittances to the trustee to pay the interest, 
the latter incurs no liability to the bondholders by obeying a direction of the 
mortgagor to repay the balance, although all the interest has not been paid, since 
there is no irrevocable trust created in the remittance. Elliott v. Guardian Trust 
Co., supra note 17. 

The courts have drawn a distinction between funds deposited with a bank to 
pay dividends to stockholders and a fund to pay interest to bondholders. While in 
the former case a trust fund is created in favor of the stockholders, in the latter 
the bank holds only as agent for the company. See (1928) 28 Cor. L. REv. 477; 
cf. Steel Cities Chemical Co. v. Va. Carolina Chemical Co., 7 F.(2d) 280 (C. C. A. 
2d, 1925) ; 1 Wmttiston, Contracts (1920) §§ 349-51. 
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rity, the courts have refrained from imputing correlative duties, 
upon the analogy of the ordinary trustee, because of the realiza- 
tion of facts which make close supervision over the affairs of the 
company by the trustee an impossibility.” It may be taken for 
granted that, in the absence of special circumstances, the trustee 
generally is under no obligation to act where, were the duty im- 
posed, it would necessitate active scrutiny of the corporate 
management.*® 

Is the trustee answerable to the security-holder for failure to 
ascertain whether the corporate covenants have been performed? 
If a breach occurs of which it acquires knowledge, is it under a 
duty to demand that it be remedied and, if not remedied, take 
steps to enforce the security, although no request therefor has 
been made by the bondholders? As a practical matter both ques- 
tions are answered by the exculpatory clauses which, in the form 
usually employed, relieve the trustee from liability for knowledge 
of breaches or defaults until notified by bondholders owning a 
specified amount, or from bringing suit or taking other action ! 
until requested by them to do so. Ordinarily, in the presence of 
these clauses, the trustee is under no duty to sue even if it knows 
of a default, until it is notified by the owners of the specified per- 
centage of the bonds and properly requested by them to take ac- 
tion.’* There are many provisions whose breach by the company 
is of such bearing that a suit or other action by the trustee might 
well prove contrary to the desires and best interests of the bond- 
holders and serve unnecessarily to embarrass the company or to 
imperil the security. 

If the breach relates to the payment of principal or interest, the 
bondholders are quickly aware of it, and are free to take action. 
In one instance a trustee was held not to be guilty of laches where 
it had waited over a period of several defaults in the payment of 









72 National Water Works Co. v. Kansas City, supra note 7, at 434. 
78 It is more particularly in this field that support is found for the dictum occa- 
sionally appearing in the cases that the trustee’s duties “ are to a large extent passive 
until some default occurs, when they become active.” Northampton Trust Co. v. 
Northampton Traction Co., supra note 6, at 202, 112 Atl. at 812. See notes 15, 22, 
supra. 

74 Dilloway v. Boston Gas & Light Co., supra note 66; Conover v. Guarantee 
Trust Co., supra note 21; Estabrook v. Internat. Trust Co., 227 Mass. 281, 116 N. E. 
486 (1917) ; Newhall v. Norristown Trust Co., supra note 48. 
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interest before taking action, in the hope that a reorganization of 
the company would make its affairs more prosperous, no request 
to proceed having been made by the bondholders.” 

The simpler covenants of the company, those to insure and 
pay taxes, have caused little litigation and the exculpatory clauses 
relieving the trustee from liability to enforce them have, as far as 
there are any adjudications, proved effective."° Such, also, may 
be deemed to be the rule with regard to the company’s covenant 
of further assurance; generally, such covenants have been held 
not to impose any additional duty on the trustee.’ Similar prob- 
lems are encountered in a collateral bond issue where the mortga- 
gor is required to furnish additional collateral in case of depre- 
ciation. The trustee is usually given the power to require further 
collateral and, while there are no cases on the subject which afford 
any light, it seems clear that the implication of a duty to exercise 
that power would be much more reasonable than would be the case 
with regard to such covenants as do not go directly to the corpus 
of the estate. 

The duties of a trustee in respect of an after-acquired property 
clause were interestingly discussed in a case that involved a con- 
flict of claims to such property between two sets of bondholders.” 
As against the special master’s decision to the contrary, the re- 
viewing court held there was probably no continuing duty on the 
part of the trustee to notice what the mortgagor did with the 
money received or with the property it purchased. 


“‘ Tf there were such continuing duty, then included in it was the obliga- 
tion to see that the mortgagor expended the moneys which it received 
in accordance with the expressed purpose of the mortgage, and to take 
legal measures to compel execution thereof, a failure to do which would 
make itself responsible to the parties purchasing bonds for all losses 





75 Gay v. Hudson River Electric Power Co., 184 Fed. 689 (C. C. A. 2d, 1911). 

76 See Bell v. Scranton Trust Co., 261 Pa. 28, 30, 103 Atl. 1019 (1918) (no 
covenant by mortgagor to insure). 

77 Green v. Title Guarantee & Trust Co., supra note 13; National Water Works 
Co. v. Kansas City, supra note 7; cf. Welch v. Northern Bank & Trust Co., supra 
note 15. 

78 National Water Works Co. v. Kansas City, supra note 7. See also Weetjen 
v. St. Paul & Pac. Ry., 4 Hun 529 (N. Y. 1875), where the trustee was held 
liable for aiding the company in disposing of after-acquired property contrary to 
the provisions of the indenture. 
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occasioned thereby. There is in the mortgage no clause expressly 
casting such a duty upon the trustee.” “° 


The liability of the trustee for waste differs in the case of a trus- 
tee in possession of the property from that of a trustee not in 
possession. In the latter case it seems reasonable to assume that 
it is under no liability, whether or not it is aware of the deprecia- 
tion.*° In the former case, however, the solution of the problem 
is not so certain. In Colorado & Southern Ry. v. Blair ** the ques- 
tion of the power of the trustee to sell collateral in order to prevent 
waste was under consideration. The court held that the trustee 
did not have such power since there was no provision in the in- 
denture authorizing it, notwithstanding the fact that the collateral 
was depreciating rapidly and its sale, requested by the company, 
would have benefited both the company and the bondholders. 
The court also intimated that the trustee was under a duty, despite 
the facts of the situation, not to dispose of the collateral. 

The trustee’s obligation in respect of the mortgagor’s covenant 
to protect the value of the trust, by the removal of prior incum- 
brances, presents a situation not altogether clear. If this result 
is to be accomplished by means of the application of moneys com- 
ing into the trustee’s hands, an active duty would appear to rest 
upon the trustee. A state of facts in which the court went far to 
enforce the duty is presented by Patterson v. Guardian Trust 
Co.** The bonds were to be paid for in annual installments and 
the third and fourth installments were to be applied to the reduc- 
tion of a prior mortgage. A large number of bonds were certified 
by the trustee as fully paid and were sold by the company out- 
right, the company depositing the proceeds with the trustee in its 
banking capacity. There was no provision in the indenture re- 
quiring the proceeds to be deposited with the trustee either as 
trustee or in any other capacity. Later the company withdrew 
the deposits and dissipated the fund. In a suit brought against 
the trustee for permitting these withdrawals, it was held to be no 
defense that the withdrawals occurred before the time of the third 





79 National Water Works Co. v. Kansas City, supra note 7, at 434. 
80 See Meisel v. Central Trust Co., supra note 46, at 804. 

81 Supra note 9. 

82 144 App. Div. 863, 129 N. Y. Supp. 807 (1911). 
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and fourth installment periods had arrived, that where the bonds 
were paid for in full the proceeds necessarily included such in- 
stallments, and that although the deposits were made in the trus- 
tee’s banking department it was under a duty, having full knowl- 
edge of the facts, to compel the application, at least to the extent 
of the amount of installments in question, to the reduction of the 
prior bonds. 


“Tt [the defendant] knew or was chargeable with knowing, not only 
that it was vested with certain legal rights against the improvement 
company, but that it had a lien or equity in the nature of a trust which 
gave it the right to retain possession of enough of the proceeds to pay 
the prior mortgage, and to subject it to that purpose, if it did not have 
the power to make the appropriation.” ** 


It must be conceded that the cases afford little guidance in these 
problems. Ifa situation arises which to the knowledge of the trus- 
tee directly imperils the integrity of the trust estate, it is fair to 
assume that a duty of protection would be implied regardless of 
express covenants or clauses relieving the trustee -of liability for 


inaction.** Certain events by their very nature do not ordinarily 
become known to bondholders, and this fact, as well as the char- 
acter of the event, must be taken into consideration in determin- 
ing whether a situation is of such consequence as to demand ac- 
tion on the part of the trustee. Here, however, as elsewhere, the 
extent of the trustee’s power to act is in no sense a measure of its 
obligation. 


SINKING FUND AND REDEMPTION PROVISIONS 


Provision for the compulsory redemption of bonds by the issu- 
ing company, or for the maintenance by it of a sinking fund for 
redemption, imposes as a rule only contractual obligations upon 
the trustee. There is frequently coupled with such provision a 
right in the mortgagor to redeem bonds in any amount in excess 
of that required by the indenture. The disbursement of the sink- 





83 Jbid. at 867, 129 N. Y. Supp. at 811. 
84 See Guardian Trust Co. v. White Cliffs Portland Cement & Chem. Co., 109 
Fed. 523, 527 (W. D. Ark. 1901). 
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ing fund is usually regulated by carefully drawn provisions which 
the trustee should follow implicitly.** Frequently, the issuing 
company is permitted to discharge the sinking fund payments by 
the deposit, in lieu of cash, of bonds of the issue taken at par, and 
in such case the trustee is required to accept the same even though 
the issuing company has purchased the bonds in the market below 
par.*° 

The usual clauses permit the trustee to apply the sinking fund 
moneys to the purchase of bonds at the best prices obtainable 
below the fixed redemption price, following which the unex- 
pended balance is applied to the redemption, at the fixed price, 
of bonds selected by lot for that purpose. Purchases below the 
redemption price may be made from the mortgagor as well as 
from others, in view of the duty of the trustee to use the 
fund to the best possible advantage, and to make it go as far as 
possible.*? 

When faced with the choice of making such purchase from 
among bonds of different maturities, the discretion exercised by 
the trustee has been called a “ legal discretion,” not an individual 
or arbitrary judgment, and such exercise is subject to correction 


by a court of equity.** Far from imposing additional liabilities 
in connection with sinking fund duties, the courts have dealt 





85 Colonial Trust Co.’s Appeal, 241 Pa. 554, 88 Atl. 798 (1913); Welch v. 
Northern Bank & Trust Co., supra note 15. A trustee may prevent profits of a 
water works company deposited with it and provided by the indenture to be with- 
drawn only for the benefit of the mortgaged property, to be withdrawn and 
placed in another bank even at a higher rate of interest. This was stated to be the 
rule aside from the fact that the trustee depositary had offered to pay an equal 
amount of interest. See Bank of Commerce and Trust Co. v. City of Memphis, 
155 Tenn. 63, 68, 290 S. W. 990, 991 (1927). A trustee may deposit in its own 
banking department the funds left with it as trustee. Real Estate Trust Co. v. 
Union Trust Co., 102 Md. 41, 61 Atl. 228 (1905); cf. North Carolina R. R. v. 
Wilson, 81 N. C. 221 (1879). 

86 Estabrook v. Internat. Trust Co., supra note 74. 

87 Ibid. See Fidelity Trust Co. v. Washington-Oregon Corp., 217 Fed. 588, 596 
(W. D. Wash. 1914). 

88 Where the company’s mortgage authorized the trustee to retire one or more 
of the bonds, without specifying the class, the trustee was bound to redeem the 
short term serial bonds at par if possible before purchasing long term bonds at a 
premium, and on its failure to do so, a decree was issued so ordering. Struthers 
Coal & Coke Co. v. Union Trust Co., 227 Pa. 29, 75 Atl. 986 (1910) ; Independent 
Brewing Co. v. Colonial Trust Co., 273 Pa. 12, 116 Atl. 518 (1922). 
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leniently with the trustee and have recognized that, within the 
limits of the procedure provided for in the indenture, it should 
enjoy fullest discretion.* 


NotTicE TO BONDHOLDERS 


Occasionally the trustee has knowledge of a state of facts 
which, if known to the bondholders, would deprive them of their 
position as bona fide purchasers, or place them under some legal 
disability from which their lack of knowledge would ordinarily 
relieve them. Whether this knowledge of the trustee, uncommu- 
nicated to them, will be held to bind the security-holders neces- 
sarily involves a question of trustee liability. If the bondholders 
suffer any disability from a state of facts known only to the trus- 
tee, does there not arise a cause of action against the trustee for 
the resulting damage? As a practical matter, the answer depends 
on how far the courts have gone in holding that the trustee’s 
knowledge of such matters is binding on the investor. 

Of course, as to all facts which are contained in the indenture *° 
or which can be deduced from a title search for liens upon the 
property, the bondholders are bound by notice to the extent that 
such facts constitute notice to the trustee.** In the case of the 
ordinary trust of real estate, the cestui is probably bound by all 
knowledge of the holder of the legal title in any wise affecting the 





89 For interesting discussions on the power of the trustee to enforce sink- 
ing fund payments, see New York Trust Co. v. Michigan Traction Co., 193 
Fed. 175 (W. D. Mich. 1912); Fleming & Montana Coal & Iron Co., 286 Fed. 453 
(D. Mont. 1923). In M. K. & T. R. R. v. Union Trust Co., 156 N. Y. 592, 51 N. E. 
309 (1898), an unusual phase of the problem was presented. There the trustee 
was required through the sinking fund to redeem by lot a certain number of bonds 
each year. The corporation for some years purchased bonds in the open market, 
but made no payments to the sinking fund. Consequently no bonds were redeemed. 
After some years, the company, wishing to retire the issue, sought to make back 
payments to the sinking fund and to have these payments applied to the redemption 
of bonds in the hands of third parties. The trustee refused, and was upheld by the 
courts, which ruled that each bondholder had a right to continue his investment to 
maturity, subject only to the contingency of his bond being drawn for redemption 
from among the total bonds still unredeemed, whether held by the company or by 
others. The corporation, by purchasing large amounts of bonds in the open market, 
could not increase the probabilities of this contingency happening. 

90 New River Lumber Co. v. Tenn. Ry., 136 Tenn. 661, 191 S. W. 334 (1916). 

91 Fidelity Ins. Co. v. Shenandoah Valley Ry., 32 W. Va. 244, 9 S. E. 180 (1889). 
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trust res.’ And an early Vermont case applied this principle to 
the corporate trust.” This was directly opposed to an earlier dic- 
tum of the New York Court of Appeals,** which even at that time 
recognized the trend of commerce and finance and the inapplica- 
bility of the rule to the corporate trust. Since then, the decisions 
which have considered the matter have upheld the doctrine of the 
New York court, that notice to the trustee of a corporate trust of 
equities affecting the security is not notice to the holders of the 
obligations secured thereby.” In Westinghouse Electric & Man- 
ufacturing Company v. Brooklyn R. T. Company, the court in a 
vigorous opinion ** pointed out that while the trustee may be the 
agent of the bondholders for various purposes set forth in the in- 
denture, such as administrative details, it is not an agent of the 
bondholders in respect of matters the knowledge of which it may 
have acquired in some other capacity.*’ 

It should be borne in mind that we are not here dealing with 
any contractual liability assumed by the trustee, and that where- 
ever loss sustained by the investors is traceable to a state of facts 
known only to the trustee, any consequent liability of the trus- 
tee to them must be imposed by the court as part of its general 
equitable jurisdiction. The absence of cases which hold the trus- 
tee liable in such instances, as well as the judicial tendency to 





See Merchants Bank v. Ballou, 98 Va. 112, 116, 32 S. E. 481, 482 (1899). 

Miller v. Rutland R. R., 36 Vt. 452 (1863). 

Curtis v. Leavitt, 15 N. Y. 9, 194 (1857). 

Westinghouse Elec. Mfg. Co. v. B. R. T. Co., 291 Fed. 863 (S. D. N. Y. 1922); 
National Water Works Co. v. Kansas City, supra note 7; Central Trust Co. v. 
C. H. & D. R. R., 169 Fed. 466 (S. D. Ohio 1908); see Comm’rs of Johnston 
County v. Thayer, 94 U.S. 631, 644, 645 (1877); cf. Fidelity Ins. Co. v. Shenandoah 
Valley Ry., supra note 91; Pierce v. Emery, 32 N. H. 484, 521 (1856). 

96 Supra note 95, at 870. “ Certainly no bondholder buys his securities in the 
expectation that knowledge of some legal defect otherwise not ascertainable happens 
to have come to the banker who sells the securities to the public. The serious 
results which would flow from charging the purchaser of securities with such knowl- 
edge are too obvious to require elaborate statement, and courts do not, nor, in any 
event, should not, lay down rules which would be detrimental to the conduct of 
legitimate business.” Ibid. at 873. 

97. Closely related problems are the extent to which a trustee represents bond- 
holders in suits involving mortgaged property and the extent to which bondholders 
are bound by the acts of the trustee in the conduct of litigation. To consider these 
would take us too far afield. See generally on this subject, 4 Cook, CorPoRATIONS 
(8th ed. 1923) § 817, 4 THompson, CorPoRATIONS (3d ed. 1927) § 2673. 
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protect the bondholders by freeing them from the consequences of 
the trustee’s knowledge, make it unlikely that this phase of the 
trustee’s liability will be frequently presented for judicial 
decision. 


THE TRUSTEE IN OTHER CAPACITIES 


There has been a marked increase, in recent years, in the ex- 
tent to which the corporate trustee has actively participated in 
the financial management of the issuing company.** It has come 
to act as promoter, underwriter, banker, financial adviser, bond- 
holder, and even as director of the company, in addition to being 
the trustee under one or more of its security issues.°® While these 
additional capacities of the trustee may serve to blend its inter- 
ests with those of the issuing company and perhaps weaken the 
safeguards which a totally impartial third party, in the position 
of trustee, might accord to the investor, it is undoubtedly true that 
the financial experience, capital, and standing of the trustee will 
help to insure the success of the company and redound to the ulti- 
mate advantage of the investor. Will this tendency be discour- 
aged by the imposition of greater liabilities upon the trustee be- 





98 We are not considering here the duties of the trustee as interest paying agent, 
as registrar, or certifier of the bonds. While these are not strictly trustee duties, 
they have been treated together with other duties of the trustee partly because 
they are so frequently performed by the trustee and partly because they do not 
involve the trustee in any position which is inconsistent with its trust. 

99 Continental Ins. Co. v. Equitable Trust Co., 127 Misc. 45, 215 N. Y. Supp. 
281 (1926) ; McCauley v. Ridgwood Trust Co., supra note 30; Knickerbocker Trust 
Co. v. Penacook Mfg. Co., 100 Fed. 814 (D. N. H. 1900); Colonial Trust Co.’s 
Appeal, supra note 85; Continental, etc. Bank v. New Orleans Drainage Co., 278 
Fed. 811 (E. D. La. 1922); Green v. Title Guarantee & Trust Co., supra note 13; 
Miles v. Vivian, supra note 38; Bell v. Title Trust & Guarantee Co., supra note 30; 
Miles v. Roberts, supra note 33; Union Trust Co. v. Belvedere, 105 Md. 507, 
66 Atl. 450 (1907) ; Baltimore Trust Co. v. Bellevue Mills Co., 223 Fed. 753 (C. C.A. 
4th, 1915). 

This does not by any means exhaust the possible additional relationships which 
the trustee may assume. See, e.g., Palmer v. Bankers Trust Co., 12 F.(2d) 747 
(C. C. A. 8th, 1926) ; Fidelity Trust Co. v. Washington-Oregon Corp., supra note 87, 
at 602; McCauley v. Ridgwood Trust Co., supra note 30 (trustee guaranteed the 
bonds) ; Nash v. Minnesota Title Ins. Trust Co., 159 Mass. 437, 34 N. E. 625 (1893) 
(trustee insured the title). Unless it is acting as an insurer of title or is selling the 
bonds, it seems that the trustee would not be liable for misrepresentations as to title, 
on the ground that it is ultra vires for a trust company to make such representations. 
Davidge v. Guardian Trust Co., 203 N. Y. 331, 96 N. E. 751 (1911). 





LIABILITY OF THE CORPORATE TRUSTEE 227 


cause of its increased supervision of the business of the issuing 
company? Although the problem has been faced by the courts 
in several cases, it is too early to predict the course that the law 
will take. 

There seems to be no logical ground for holding that the liabili- 
ties of a trustee to the security-holder, occasioned by its assump- 
tion of other activities of the kind described, are augmented by 
that mere fact. These additional activities are matters of con- 
tract which do not alter the character of the trustee’s duties and 
powers, as trustee, and should therefore be considered separately. 
On the other hand, any one of these capacities may well give the 
trustee an interest in the affairs of the company which to some 
extent, at least in theory, may be adverse to the interests of the 
security-holder. 

We have found but one case in which the duty of the trustee 
was apparently affected and its liability enlarged by virtue of its 
twofold capacity. The facts of the Patterson case have already 
been reviewed on another point.’ It will be recalled that there 
the proceeds of certain bonds were voluntarily deposited with the 
defendant in its banking department, and withdrawn and dissi- 
pated by the depositor without applying the proceeds, as it was 
required to do, to the discharge of prior liens on its property mort- 
gaged to the defendant trustee. The indenture permitted the 
bonds to be delivered to the company in the first instance for sale 
by it, and placed upon it the duty to turn over certain of the pro- 
ceeds to the trustee for the discharge of the prior lien. Neverthe- 
less, the trustee was held liable as for violation of an implied duty 
because, having full knowledge of the fact that the deposits repre- 
sented proceeds of bond sales that were required to be but had not 
been applied in reduction of prior liens, it permitted the moneys 
to be withdrawn from its banking department.*™ 

The complications which the multiplication of capacities may 
sometimes create is strikingly illustrated in Continental & Com- 





100 Supra, at p. 221. 

101 Patterson v. Guardian Trust Co., supra note 82, at 867, 129 N. Y. Supp. 
at 811. But the general attitude of the courts is apparent in Green v. Title 
Guarantee & Trust Co., supra note 13, where the court exonerated the trustee from 
all liability although it had acted in many capacities which made it fully cognizant 
of the affairs of the company and the nature of the mortgage given. 
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mercial Savings Bank v. New Orleans Drainage Company.” 
The trustee, which appeared to be also the promoter, financial 
officer, and creditor of the company, passed upon and approved 
a bond circular for a land development scheme. The indenture 
declared that the company owned the land, whereas the promoters 
had in fact only an option to buy. The plan contemplated the 
application of $750,000 of the bonds to the purchase of the land, 
and of $500,000 to development purposes. The option to buy had 
almost lapsed when the bank was induced to lend the promoters 
$400,000 to make the purchase, and took as collateral virtually 
the entire issue of bonds, including those set aside for land devel- 
opment. Bonds were released from time to time as sales were 
made and the proceeds applied in reduction of the loan. Certain 
interest coupons were met by the proceeds of additional releases, 
but when the bank refused to continue this practice insolvency 
ensued. The bank foreclosed its collateral and purchased the 
bonds at considerably less than was due to it. It then foreclosed 
the mortgage, bought in the property, and deposited the proceeds 
for distribution among the bondholders. It was held that by ex- 
acting a pledge of practically all the outstanding bonds, the bank 
violated the duty of good faith which it owed to the other bond- 
holders, that its refusal to release additional bonds to meet inter- 
est payments was inconsistent with such duty, that the promoters 
had no right or title to all the bonds pledged and the bank must 
have known this when it received and retained them, and that its 
acts defeated the very purposes for which the Drainage Company 
was organized and the bonds issued. It must be noted that no 
charge of actual fraud was made against the bank, and its action 
was attributed to overzealousness tc bring about the successful 
termination of a transaction with which its name had become 
linked as trustee. The decision of the court restricted the partici- 
pation of the trustee in the proceeds to the actual amount 
contributed toward the purchase price of the land.*”* 





102 Supra note 99. 

103 Similarly in Knickerbocker Trust Co. v. Penacook Mfg. Co., supra note 99, 
where the trustee, holding bonds as collateral, bought them in on foreclosure, it 
was held not to be a bona fide purchaser and therefore to take them with full 
notice of all prior equities. It was permitted to prove for only the actual indebted- 
ness. See also Sabin v. Phoenix Stone Co., 60 Ore. 378, 386, 118 Pac. 494, 497; 
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While no liability was imposed upon the trustee beyond this re- 
striction to the actual amount of its advances, these criticisms jus- 
tify the view that courts will narrowly scrutinize and measure the 
acts of a trustee engaged in additional and possibly conflicting ac- 
tivities, such as the promotion, underwriting, and investment in 
the company’s securities, or otherwise participating in its 
affairs.** 

A theoretically inconsistent position may also arise from the 
acceptance by the trustee of the trusteeship of a second security 
issue by the same company, which may produce a conflict of in- 
terest between the security holders of the first issue and those of 
the second.*” The law does not prohibit a trustee from accept- 
ing a trust of separate bond issues from the same company.” 
Indeed some cases refer to this early practice under railroad 
mortgages, as being of probable benefit to the various groups of 
bondholders.**’ Nevertheless, the situation may well betray the 
trustee, however unwittingly, into a position of conflict between 
these groups and subject it to unexpected liabilities. If there has 
been a default and the trustee elects to act under one of the inden- 
tures, it would appear that the interests of the other groups are 





119 Pac. 724, 725 (1911); cf. Central Trust Co. v. Cal. & N. Co., 110 Fed. 70 
(C.C.N.D.Cal. 1901). But cf. Claflin v. So. Car. Ry., 8 Fed. 118 (D. S. C. 1880). 

104 The trustee may buy at par or less. See Railroad v. Elliot, 57 N. H. 397, 
432 (1874). But in the latter event, it may lose its rights to the full value of the 
bonds if any overreaching is shown. Knickerbocker Trust Co. v. Penacook Mfg. 
Co., supra note 99; Continental, etc. Bank v. New Orleans Drainage Co., supra 
note 99. See also note 103, supra. 

105 This situation occurred in Westinghouse Elec. & Mfg. Co. v. Brooklyn 
R. T. Co, 291 Fed. 863 (S. D. N. Y. 1922), where, however, the question was not 
passed upon, the decision there being upon the question of notice. It has been 
decided that a trustee who holds as collateral the shares of stock of the mortgagor’s 
subsidiary, commits no breach of trust if later it becomes trustee also under a 
mortgage of the subsidiary itself. Gasquet v. Fidelity Trust & Safety Vault Co., 75 
Fed. 343 (C. C. A. 5th, 1896). 

106 Tn such case, however, the New York Stock Exchange will not accept an 
issue for listing unless the trustee agrees that in the event of default under any of 
such issues, it will resign its trusteeship under all but one. 

107 See Farmers’ Loan & Trust Co. v. Northern Pac. R. R., 70 Fed. 423, 424 
(C. C. S. D. N. Y. 1895). See also Central Trust Co. v. Texas & St. Louis Ry., 
23 Fed. 846, 848 (C. C. E. D. Mo. 1885). Mr. Stetson points out, supra note 4, 
at 59, the desirability of having the single trustee if collateral is pledged, observing 
that only in this way can junior equities in the stocks and bonds held by it be 
technically pledged. 
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served by permitting them to intervene in the suit and assert their 
claims. The important right of intervention, therefore, becomes 
germane to the discussion of the trustee’s liabilities. 

Generally speaking, the trustee represents the bondholders and 
the latter are usually not permitted to intervene in any action be- 
gun by the trustee or to bring an independent action.** This rule 
being essentially one of convenience, it is set aside when equity 
deems it necessary to do so in the interests of justice.*°’ Where 
the trustee acts under several indentures and elects to foreclose 
one of them, can the bondholders under the several mortgages 
intervene on the ground that the trustee is in an inconsistent posi- 
tion and represents conflicting interests? The courts have per- 
mitted them to do so, even though no specific allegations of 
misfeasance have been made.**® 

Another ground for intervention that is often urged, particu- 
larly by minority bondholders, is that the trustee is favoring one 
group of bondholders to the detriment of the petitioners. While 
it is clear that the trustee must use its own discretion, it cannot 





108 Etna Steel & Iron Co. v. Hamilton, 137 Ga. 232, 73 S. E. 8 (1911) ; Seibert 
v. Minneapolis, St. Louis Ry., 52 Minn. 246, 53 N. W. 1134 (1893); Continental, 
etc. Bank v. Allis-Chalmers Co., 200 Fed. 600 (E. D. Wis. 1912); Fink v. Bay 
Shore Terminal Co., 144 Fed. 837 (C. C. A. 4th, 1906); Fidelity Trust Co. v. 
Hutchinson Chemical & Alkali Co., 22 Fed. 63 (C. C. A. 8th, 1915); Palmer v. 
Bankers Trust Co., supra note 99. See infra p. 231. 

109 The court may also order the removal of the trustee, particularly where he 
has become incompetent. Ettlinger v. Persian Rug & Carpet Co., 142 N. Y. 189, 
36 N. E. 1055 (1894) ; Farmers’ Loan & Trust Co. v. Hughes, 11 Hun 130 (N. Y. 
1877) ; see note 21, supra. 

110 “Tt is not necessary to determine what conflicting claims may arise, either 
with regard to the extent, validity, terms of the mortgage or application of income 
from the operation of the property; it is sufficient that they may well arise; and 
public policy requires, where controversies are brought into court, that each party 
should be represented by some one whose single object it is to secure all to which 
such party is entitled, unhampered by personal relations to an adverse party, who 
is bound in conscience to be a loyal and vigorous champion, without any obligation 
to a conflicting creditor or party; it is because of this anomalous situation between 
the several independent sets of creditors that equity, always jealous of her im- 
partiality, should have acted in this case.” Northampton Trust Co. v. Northampton 
Traction Co., supra note 6, at 204, 112 Atl. at 872; Farmers’ Loan & Trust Co. v. 
Northern Pac. Ry., 66 Fed. 169 (E. D. Wis. 1895), 70 Fed. 423 (C. C. S. D.N. Y. 
1895). On these grounds a bondholder has been allowed to bring foreclosure suit. 
American Tube & Iron Co. v. Kentucky Southern Oil & Gas Co., 51 Fed. 826 
(C. C. D. Ky. 1892) ; Webb v. Vermont Central Ry., 9 Fed. 793 (C. C. D. Vt. 
1881) ; Clyde v. Richmond & D. R. R., 55 Fed. 445 (E. D. Va. 1893). 
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surrender that discretion to the wishes of any group, even though 
such group represents a majority of the bondholders." Simi- 
larly, if the trustee enters into too close business relations with 
the company or becomes otherwise involved so that doubt is 
created concerning the adequate representation of the interests 
of the bondholders, the right to intervene or bring an independent 
action is the minimum protection which the law can afford to 
security-holders.*” 

If, however, in the exercise of its discretion it adopts for itself 
a plan of activity that is urged by one group, another group, 
whose plan is rejected, cannot solely on this ground attempt to 
intervene, particularly if the court is satisfied that there is no ele- 
ment of fraud or unfairness against the objecting bondholders.** 
Even in this type of case, however, courts may allow the objecting 
bondholder to intervene in order to be certain that no one is de- 
prived of his day in court without a hearing.*** The right to in- 
tervene has also been refused where the trustee in good faith en- 
tered into close codperation with a committee for one group of 
bondholders, but with due regard to the interests of all bond- 
holders as a class.**° If, however, it acts in disregard of the inter- 





111 United States, etc. Co. v. United States, etc. Co., 250 Fed. 377 (C. C. A. 
8th, 1918); Hollister v. Stewart, 111 N. Y. 644 (1889); see Sturges v. Knapp, 
supra note 22; see also Farmers’ Loan & Trust Co. v. McHenry, 9 Abb. N. C. 235, 
237 (N. Y. 1878). 

112 Weetjen v. St. Paul & Pac. Ry., supra note 78; see also Cochran v. Pitts- 
burgh, S. & N. Ry., 150 Fed. 682 (C. C. W. D. N. Y. 1907); Hale v. Nashua & 
Lowell R. R., 60 N. H. 333 (1880) ; In re Chickering, 56 Vt. 82 (1883); Brown v. 
Denver Omnibus & Cab Co., 254 Fed. 560 (C. C. A. 8th, 1918). 

118 Shaw v. Little Rock, etc. Ry., 100 U. S. 605 (1879); Toler v. East Tenn., 
etc. Ry., 67 Fed. 168 (C. C. E. D. Tenn. 1894) ; First Nat. Bank v. Shedd, 121 U. S. 
74 (1886); Skiddy v. Atlantic, Miss., & Ohio R. R., Fed. Cas. No. 12,922, at 285 
(E. D. Va. 1879). 

114 See De Betz’s Petition, 9 Abb. N. C. 246 (N. Y. 1878). Where some evi- 
dence is introduced of an inequitable course of conduct on the part of -the trustee, 
the desirability of permitting the petitioning bondholder to intervene becomes 
correspondingly clearer. Toler v. East Tenn., etc. Ry., 67 Fed. 168 (C. C. E. D. 
Tenn. 1894); Bill v. New Albany, etc. Ry., Fed. Cas. No. 1407 (C. C. D. Ind. 
1870). 

115 See Toler v. East Tenn. Ry., etc., supra note 113; Shaw v. Little Rock, etc. 
Ry., supra note 113; Land Title & Trust Co. v. Asphalt Co., 127 Fed. 1 (C. C. A. 3d, 
1903) ; Investment Registry v. Chicago & M. Elec. Ry., 213 Fed. 492 (E. D. Wis. 
1914) ; Trust Co. of Am. v. Norfolk & C. Ry., 174 Fed. 269 (E. D. Va. 1909). The 
fact that the trustee is acting as depositary for a bondholders’ committee, is also no 
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ests of all or part of the bondholders, any objecting bondholder, 
no matter how small his interest, is entitled to be heard, and, if 
necessary, to upset any previous arrangements made or consented 
to by the trustee.**° 

Generally, the longer the bondholder delays in petitioning 
the court for leave to intervene, the greater is the hesitation of the 
court in permitting him to do so,‘ and the clearer must be the 
equities in his behalf. In considering the right of a bondholder to 
intervene, restraining clauses in the indenture will be set aside, 
since the trustee who is hostile cannot be deemed to represent 
the bondholders adequately.“* And it is obvious that where the 
bondholders have properly requested the trustee to act and it has 
refused, they will be allowed to bring suit directly.*® Since they 





ground for intervention on the part of dissenting bondholders. Palmer v. Bankers 

Trust Co., supra note 99; Guaranty Trust Co. v. Chicago, etc. Ry., 15 F.(2d) 
434 (N. D. Ill. 1926) ; Fidelity Trust Co. v. Washington-Oregon Corp., 217 Fed. 588 
(D. Wash. 1914) ; cf. Lowenthal v. Georgia Coast, etc. Ry., 233 Fed. roro (S. D. 
Ga. 1916), aff'd, 238 Fed. 795 (C. C. A. 5th, 1917). 

116 See Lowenthal v. Georgia Coast, etc. Ry., 233 Fed. 1016, 1021 (S. D. Ga. 
1916); Smart v. East Side Club, 190 App. Div. 818, 819, 180 N. Y. Supp. 814, 
815 (1920). See also Manor Coal Co. v. Beckman, 151 Md. 102, 133 Atl. 893 
(1926), where the majority of the bonds were in the hands of the owner of the 
equity of redemption of the property mortgaged. Cf. Hubbard v. Galveston, etc. 
Ry., 200 Fed. 504 (C. C. A. 5th, 1912). ‘The court will usually not allow a bond- 
holder to intervene where the petition is based on questions of the distribution of 
the proceeds or the validity of the bonds. Such questions are properly determined 
in later distribution proceedings. Trust Co. of Am. v. Norfolk & C. Ry., supra note 
115; First Nat. Bank v. Shedd, supra note 113; Central Trust Co. v. Cincinnati Ry., 
169 Fed. 466 (C. C.S. D. Ohio 1908). See also State v. Brown, 64 Md. 199, 1 Atl. 
54, 6 Atl. 172 (1885); cf. Central Trust Co. v. California & N. Ry., 110 Fed. 70 
(N. D. Cal. 1901). 

117 Trust Co. of Am. v. Norfolk & C. Ry., supra note 115. See also Kent v. 
Lake Superior, etc. Co., 144 U. S. 75 (1891); Farmers’ Loan & Trust Co. v. Cape 
Fear, etc. Ry., 71 Fed. 38 (E. D. N. C. 1895). 

118 Cochran v. Pittsburg, S. & N. Ry., 150 Fed. 682 (W. D. N. Y. 1907) ; see 
Ettlinger v. Persian Rug & Carpet Co., supra note 109, at 193; Farmers’ Loan & 
Trust Co. v. Northern Pac. Ry., supra note 110, at 174; Brown v. Denver Omnibus 
& Cab Co., 254 Fed. 560, 567 (C. C. A. 8th, 1918). 

119 Chicago, Danville, etc. Ry. v. Fosdick, 106 U. S. 47 (1882); Alexander v. 
Cent. R. R., Fed. Cas. No. 166 (C. C. D. Iowa 1874); Campbell v. Texas & 
N. O. R. R., Fed. Cas. No. 2,366 (C. C. E. D. Tex. 1871); Fidelity Trust Co. v. 
Hutchinson Chem. & Alkali Co., 221 Fed. 63 (C. C. A. 8th, 1915) ; Citizens’ Bank v. 
Los Angeles Iron, etc. Co., 131 Cal. 187, 63 Pac. 462 (1900) ; Lowe v. Los Angeles 
Surb. Gas Co., 24 Cal. App. 367, 141 Pac. 399 (1914); Reliance State 
Bank v. Ziswook, 222 Ill. App. 610 (1921); Whitemore v. Internat. Fruit, etc. 
Co., 214 Mass. 525, 102 N. E. 59 (1913); Smart v. East Side Club, supra 
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are the real parties in interest and presumably fully capable of 
guarding their own interests, they will not be limited merely to 
having a new trustee appointed. This would also be the rule 
where the trustee is an individual and remains out of the jurisdic- 
tion, or is insane.**° The difficult problem in these cases, how- 
ever, is not in this type of question, but rather where a few 
bondholders have requested the trustee to act and it has 
refused to do so on the ground that by the provisions of the 
indenture it is under no duty to bring suit, or where the bond- 
holder brings an action without previously requesting the trustee 
to do so. 

The early clauses were not carefully drawn and the courts 
found loopholes through which they could relieve the position of 
the minority holder.*** The current form of indenture, however, 
is so drafted that the courts must either enforce these restrictive 
clauses or definitely refuse to give them validity. The tendency 
has been to give them full effect and to deny a dissenting bond- 
holder the power to sue where he attempts to enforce his rights 
against the security contrary to the wishes of the majority,’** but 





note 116; O’Beirne v. Allegheny & K. R. R., 80 Hun 570, 30 N. Y. Supp. 588 
(1894), aff'd, 151 N. Y. 372, 45 N. E. 873 (1897); O’Beirne v. Bullis, 158 N. Y. 
466, 53 N. E. 873 (1899). 

120 Campbell v. Texas & N. O. R. R., supra note 119; Ettlinger v. Persian 
Rug & Carpet Co., supra note 109. The same rule applies where the office of trustee 
becomes vacant. Wheelwright v. St. Louis, etc. Co., 56 Fed. 164 (C. C. E. D. La. 
1893) ; Galveston, etc. Ry. v. Cowdrey, 11 Wall. 459 (U.S. 1871); see also Com- 
monwealth Trust Co. v. Cockerill Zinc Co., 86 Kan. 860, 122 Pac. 875 (1912); 
Investment Registry v. Chicago & M. Elec. Ry., supra note 115. 

121 Apparently, in the absence of restrictions, the bondholder can sue to fore- 
close without previous request to the trustee. American Tube, etc. Co. v. Kentucky 
So. Oil, etc. Co., 51 Fed. 826 (C. C. D. Ky. 1892) ; see also Alexander v. Cent. R. R., 
supra note 119. 

122 See Allan v. Moline Plow Co., 14 F.(2d) 912, 916 (C. C. A. 8th, 1926) ; 
cf. General Investment Co. v. I. R. T. Co., 200 App. Div. 794, 193 N. Y. Supp. 
903 (1922), aff'd, 235 N. Y. 133, 139 N. E. 216 (1923). Similarly, where the mort- 
gage accelerates the maturity date of the bond, the conditions precedent to the 
exercise of the right to sue for the principal must be strictly observed. Watson v. 
Chicago, etc. R. R., 169 App. Div. 663, 156 N. Y. Supp. 1150 (1915); see also 
Batchelder v. C. G. W. Co., 131 N. Y. 42, 46, 29 N. E. 801, 802 (1892). The same 
rule also applies where the certificate of authentication signed by the trustee contains 
a reference to the provision of the mortgage regarding acceleration of maturity upon 
default in payment of interest. See Mallory v. West Shore Hudson River R. R., 
3 J.&S. 174 (N. Y. 1873). The courts take the view that such an action is not on 
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to permit to him full power to sue when he brings a common law 
action on the bond, regardless of the terms of the restricting 
clause.*** 

Where the right to intervene is allowed to the security-holders 
they are hardly in a position to impute liability to the trustee for 
its failure to act in their behalf. Yet it may be doubted whether 
this right to intervene is an altogether effective substitute, or that 
it safeguards the security-holder. The apathy of investors, even 
in the face of possible loss, is proverbial and they are usually quite 
ready to succumb to the solicitations and to surrender their in- 
terests into the keeping of a protective committee which can 
engage the services of accountants, experts, and experienced 
lawyers. As the process of adjustment goes on, the courts will 
probably be called upon to work out a balanced situation, wherein 
the trustee may engage in its newer and growing activities within 
the business of the mortgagor company and at the same time not 
deprive the investors of that disinterested protection which their 
scattered interests require. 





the bond per se but under the provisions of the indenture and restrictive provisions 
of the latter are held to control. See also Jones v. Atl. & W. R. R., 193 N. C. 590, 
137 S. E. 706 (1927); Thoroughgood v. Georgetown Water Co., 9 Del. Ch. 84, 
77 Afl. 720 (1910). 

123 Wherever possible the courts have held that the restrictions in the indenture 
apply only to suits under the indenture, e.g., against the security, or when the bonds 
become immediately payable by declaration after default, and not to actions at 
law upon bonds or coupons which have matured by their terms. General Invest- 
ment Co. v. I. R. T. Co., supra note 122; Kimber v. Gunnell, etc. Co., 126 
Fed. 137 (C. C. A. 8th, 1903); Reitz v. Pontiac Realty Co., 316 Mo. 257, 293 
S. W. 382 (1927) (bonds); Mt. Sterling Water, etc. Co. v. First Nat. Bank, 144 
S. W. 370 (Ky. 1912); Rothschild v. Rio Grande Western R. R., 84 Hun 103, 
32 N. Y. Supp. 37 (1895) ; Romberg v. Interstate Ind. Tel. & Tel. Co., 200 Ill. App. 
509 (1916) (coupons). At least one court has refused to enforce the clause. Enoch 
v. Brandon, 128 Misc. 695, 220 N. Y. Supp. 294 (1927); see Rothschild v. Rio 
Grande Western R. R., supra. Contra: Crosthwaite v. Moline Plow Co., 298 Fed. 
466 (S. D. N. Y. 1924); Belleville Sav. Bank v. Southern C. & M. Co., 173 Im. 
App. 250 (1912). 

The power to resort to the courts, however, cannot, by the provisions of the 
indenture, be taken away from both bondholders and trustees, as, for example, by 
a clause making the power of sale by the trustee the exclusive remedy. To do this 
would be to deprive the courts of jurisdiction. Guarantee Trust, etc. Co. v. Green 
Cove Spring & M. R. R., 139 U. S. 137 (1891); Toler v. East Tenn., etc. Ry., 
supra note 113. See also Brown v. Denver Omnibus & Cab Co., 254 Fed. 560 
(C. C. A. 8th, 1918) ; Alexander v. Cent. R. R., supra note 119; Girard Trust Co. v. 
Avonmore Land & Imp. Co., 221 Pa. 52, 70 Atl. 266 (1908). 
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AFTER DEFAULT 


“ Events of default ” are very clearly defined in the indenture, 
for upon their occurrence is based the right of the trustee not only 
to commence action for the appropriate remedy, including fore- 
closure proceedings, but also to accelerate payment of the en- 
tire principal amount of the unmatured outstanding bonds. 
These events usually turn upon non-payment of principal or of 
interest for a specified time, or upon other conditions which 
affect the security and remain unremedied for a specified period 
after notice and demand by the trustee or by the holders of a 
stated proportion of the bonds. Ordinary breaches of covenant 
on the part of the company may grow into, but are to be clearly 
distinguished from, events of default as technically defined in the 
indenture. 

The powers of the corporate trustee upon the occurrence of an 
event of default are usually set forth with great detail. Some of 
the cases regard the corporate trustee as a “mere custodian ” 
with “no active duties except as specified ” in the deed of trust,’** 
and others indicate that the duties may be so numerous as to create 
an “ active trust ” from the outset.**° It is apparent both from the 
indenture and the cases, however, that when a default occurs those 
distinctions disappear, and the trustee’s duties become “ active 
and responsible.” **° 

As we have seen, the occurrence of a breach or default which 
does not threaten the integrity of the estate usually requires no 
immediate action on the part of the trustee, and in the absence of 
a demand from bondholders, the trustee is not liable if additional 
defaults, for example, in the payment of principal or interest, are 
allowed to pass without action on its part.’** In such intervals, 
the advisability or desirability of action is no less a question for 
the decision of the bondholders than for the trustee, more espe- 





124 Colorado & So. Ry. v. Blair, supra note 9, at 511, 108 N. E. at 842; see 
notes 15 and 22, supra. 

125 See Fowler, supra note 16, at 724. See also note 15, supra. 

126 Sturges v. Knapp, supra note 22; Commonwealth v. Susquehanna & Del. 
R. R., 122 Pa. 306, 319, 15 Atl. 448, 449 (1888) ; Meisel v. Central Trust Co., supra 
note 46. 

127 Gay v. Hudson River Electric Power Co., supra note 75. 
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cially if they are aware of the facts.‘** Unless the indenture 
leaves the trustee no discretion as to the form of action to be be- 
gun, it is free to follow its own judgment in that regard, and to 
accept or not, as it sees fit, the suggestion of bondholders, whether 
the minority or majority, even though it should later appear that 
the course which the trustee did select was not as effective as an- 
other would have been.*” 

Defaults may be waived by the express consent of holders of a 
specified amount of bonds, if the indenture so provides, but in 
that case the power must be exercised both by the trustee and the 
stated number of bondholders in strict conformity with its pro- 
visions in order to bind the other bondholders.**° The waiver may, 
however, be implied from the acts of the trustee and bond- 
holders.*** 

It is not unusual, particularly in indentures drawn prior to the 
present decade, to find provisions authorizing the trustee, if the 
majority of bondholders so direct, to bid in the trust estate upon 
foreclosure and transfer the same to a corporation to be organized 
for that purpose.*** While employed occasionally, these pro- 
visions are not as common as formerly, because interested groups 
and protective committees usually formed at the time of default 
can then better determine upon plans to be pursued and are in a 





128 Whether or not a condition of technical default exists is not always a matter 
of ready determination. And where the indenture provides a period of grace or 
other prerequisite to the right of declaring a default, foreclosure proceedings may 
not be begun, of course, until the expiration of the period of grace or the occurrence 
of the prerequisite conditions. Union Trust Co. v. Belvedere, supra note 99. 
Not infrequently the provisions of the indenture must be closely examined in order 
to determine whether the particular proceedings contemplated will permit the 
trustee to declare the entire principal amount immediately due or whether its 
recovery will be confined to the sums actually due by maturity. Union Trust Co. 
v. Electric Ry., ror Tenn. 297, 47 S. W. 422 (1898); Guardian Trust Co. v. White 
Cliffs Cement & Chem. Co., supra note 84; Farmers’ Loan & Trust Co. v. Chicago, 
etc. Ry., 27 Fed. 146 (C. C. D. Ind. 1886); Chicago & Vincennes Ry. v. Fosdick, 
106 U. S. 47 (1882) ; Land Title & Trust Co. v. Asphalt Co., supra note 115. 

129 Meisel v. Central Trust Co., supra note 46, at 799, 801. See also State v. 
Brown, 73 Md. 484, 21 Atl. 374 (1891) ; Land Title & Trust Co. v. Asphalt Co., 
supra note 115; Palmer v. Bankers Trust Co., supra note 99. 

180 McClelland v. Norfolk Southern Ry., 110 N. Y. 469, 18 N. E. 237 (1888). 
See also Hollister v. Stewart, supra note 111, to the effect that a trustee has no 
power to waive default. 

181 Oberman v. Red Rock Fuel Co., 83 W. Va. 531, 546, 99 S. E. 66, 74 (1919). 

182 James v. Cowing, supra note 18; Zebley v. Farmers’ Loan & Trust Co., 
139 N. Y. 461, 34 N. E. 1067 (1893). 
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position to carry them out quite as effectively as the trustee. In- 
deed it might well be that in certain aspects such committees can 
act more effectively. Plans of reorganization ordinarily are form- 
ulated well in advance of the actual sale on foreclosure and all dif- 
ferences composed with those who refuse to come into the pro- 
posed plan of reorganization. The liabilities of the trustee, 
however, continue in respect of the property thus bid in by it and 
may serve needlessly to embarrass the carrying out of the plans 
of reorganization.*** Where provisions authorizing the purchase 
are found in the indenture, they should be strictly pursued by the 
trustee; and in case of doubt or if it appears to the trustee that 
due execution of the trust in this regard is impossible, it should 
seek the direction of the court and the resulting protection.*** 
The trust relationship asserts itself even where the trustee pur- 
chases the property for itself at the foreclosure sale.**° The 
court’s order of sale upon foreclosure will generally provide for 
an upset price; and in the absence of such a provision, the rules 
governing judicial sales generally obtain.**° 

The power to foreclose upon default is uniformly granted in the 





133 See Indiana, etc. Ry. v. Swannell, 157 Ill. 616, 41 N. E. 989 (1895); Riker 
v. Alsop, 27 Fed. 251 (C. C. S$. D. N. Y. 1886). 

134 James v. Cowing, supra note 18; Indiana, etc. Ry. v. Swannell, supra note 
133; Colonial Trust Co.’s Appeal, 241 Pa. 554, 88 Atl. 798 (1913). 

135 Nay Aug Lumber Co. v. Scranton Trust Co., 240 Pa. 500, 87 Atl. 843 
(1913) ; People v. Merchants’ Bank, 35 Hun 97 (N. Y. 1885) ; see Washington, etc. 
R. R. v. Alexander & Wash. R. R., 19 Gratt. 592, 619 (Va. 1870). Compare 
Bradley v. Tyson, 33 Mich. 337 (1876), where the court held that the trustee did 
not have the privilege to buy the property. The trustee here acted in good faith 
and was held not personally liable, the court merely reopening the sale. See note 
132, supra; 3 FLETCHER, CORPORATIONS (1917) 2382. 

136 Watson v. Scranton Trust Co., 240 Pa. 507, 87 Atl. 845 (1913):; Atkins v. 
Judson, 33 App. Div. 42, 53 N. Y. Supp. 504 (1898) ; see also Anthony v. Campbell, 
112 Fed. 212 (C. C. A. 8th, r901) (sale set aside for gross inadequacy of price) ; 
Melick v. Voorhees, 24 N. J. Eq. 305 (1873) ; Charles Green Real Estate Co. v. St. 
Louis, etc. Building Co., 196 Mo. 358, 93 S. W. 1111 (1906) (non-conformity with 
conditions in the indenture) ; Minneapolis Trust Co. v. Menage, supra note 18; 
Davenport v. Vaughn, 193 N. C. 646, 137 S. E. 714 (1927) (fraud) ; Wiener, Con- 
flicting Functions of the Upset Price in a Corporate Reorganization (1927) 27 Cot. 
L. REv. 132; (1928) 41 Harv. L. Rev. 376-79. 

On problem of notice to mortgagor, satisfaction of statutory requirements, and 
nature and terms of payment for the property sold, see Zeiss v. First State Bank, 
189 S. W. 524 (Tex. Civ. App. 1916); Real Estate Trust Co. v. Union Trust Co., 
102 Md. 41, 61 Atl. 228 (1905); Merrill v. Farmers’ Loan & Trust Co., supra 
note 6; Harrison v. Union Trust Co., supra note 21. 
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indenture in broad and comprehensive terms.**’ While the trus- 
tee has much discretion as to the manner and time of foreclosure, 
it must conform to conditions that are prescribed in the indenture 
and cannot unduly delay the bondholders in the exercise of this 
all-important right.*** 

The power of sale without bringing suit is rarely exercised,'” 
as is also the case with reference to the power of entry and occu- 
pation, these being usually replaced in modern practice by the 
long term receivership.’*° If a receivership occurs, the courts are 
not inclined to discontinue it and permit the trustee to enter, 
despite the broad powers usually granted in the indenture, unless 
the trustee can show affirmatively that its control will be of 
greater benefit to the security. This is especially true in railroad 
and public utility receiverships where public interests are 





1387 Newhall v. Norristown Trust Co., supra note 48. Limitations as to the 
power to foreclose are strictly construed. Guaranty Trust & Safe Deposit Co. v. 
Green Cove Spring & M. R. R., 139 U. S. 137 (1890). See also Las Vegas Ry. v. 
Trust Co., 15 N. M. 634, 110 Pac. 856 (1910). Where election by the majority is 
required in order to accelerate the principal, this is a condition precedent to the 
trustee’s suing for the principal. Metropolitan Trust Co. v. Long Acre, etc. Co., 
184 App. Div. 156, 171 N. Y. Supp. 557 (1918). See also Davenport v. Vaughn, 
supra note 136 (trustee held liable for negligently paying off forged bonds). 

138 In the Matter of Mechanics Bank, 2 Barb. 446 (N. Y. 1848); Hollister v. 
Stewart, supra note 20, accord. But the trustee is not liable for having failed to 
foreclose the mortgages, where property in the vicinity had depreciated and the 
foreclosure at best would be of doubtful value. Conover v. Guarantee Trust Co., 
supra note 21. 

A power to foreclose and organize a corporation, does not involve the power 
to sell to another corporation, even though many bondholders consent. Such sale 
cannot take the place of the organization contemplated by the indenture. James 
v. Cowing, supra note 18. See also De Betz’s Petition, 9 Abb. N. C. 246 (N. Y. 
1878). 

139 Stetson, supra note 4, at 40, 41. The courts tend to favor foreclosure 
rather than sale without judicial proceedings. McAllister v. Plant, 54 Miss. 106 
(1876); see also Samuel v. Holladay, Fed. Cas. No. 12,288 (C. C. D. C. Kan. 
1869) ; Morgan’s Co. v. Texas Cent. Ry., 137 U. S. 171, 191 (1890). 

140 Restrictions against foreign corporations and dangers of great liability to 
the trustee combined to effect this result. However, Mr. Stetson believes that 
the provision for entry and occupation in the indenture affords an inducement to 
a court to exercise its discretion and appoint a receiver. Stetson, supra note 4, 41. 
When this is a duty incidental to the trust undertaken, it is no defense to the duty 
to take possession after default that a physical and financial burden upon the trus- 
tee may result from so doing. First Nat. Fire Ins. Co. v. Salisbury, 130 Mass. 
303 (1881). 
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involved. Occasional attempts on the part of the trustee to make 
distribution of the trust estate without court order for its protec- 
tion have resulted in decisions which make clear the inadvisa- 
bility of such a procedure, more especially since the courts are, 
upon petition, ready to advise and instruct the trustee in such 
matters. 

The trustee may find reassurance in the fact that whatever 
may be its duties and responsibilities after default, its judgment 
as to the care which it deems the situation requires is safeguarded 
by the ready codperation ordinarily afforded by committees of 
security-holders formed in such circumstances, by the always 
open way to the courts for instructions, and by the sedulous 
avoidance of even an appearance of self-interest. 


EXCULPATORY PROVISIONS 


In dealing thus far with the liabilities of the trustee under the 
corporate indenture, we have found that in several instances the 
courts have begun to impose duties upon the trustee which are 
said to be inherent in the trust relationship.*** It must be appar- 
ent that, to some extent, such duties are not avoidable by the 
trustee by provisions in the indenture expressly granting im- 
munity. There remains to be considered in general the character 
and effect of the provisions usually inserted in the indenture and 
intended to relieve the trustee from nearly all liability. 

It is desirable not only that the effect of such limitations shall 
be defined as clearly as possible, but that the public shall be aware 
of at least some of them. In the nature of the case, there are some 
responsibilities which rest purely in the field of trust and others 
in the field of contract. The public, of course, knows nothing of 
the distinction between the trustee, bailee, and promisor capaci- 
ties of the trustee. Indeed, the failure to distinguish between 
these is not confined to the public. The term “trustee” applied 
to the mortgagee who holds for the benefit of the investors, com- 
monly conveys to them all that that term in its ordinary usage 
connotes; and the trustee’s reputation and command of public 
confidence are definite factors in fostering the sale of securities. 





141 Supra pp. 209-11, 218. 
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As early as 1881, it was stated that, 


“|. . the salability of the bonds depends in no inconsiderable de- 
gree upon the character of the persons who are selected to manage the 
trust. If they are of well known integrity and pecuniary ability, the 
bonds are more readily sold than if this were not the case. It is natural 
that it should be so. . . .” ** 


An investor today places quite as much dependence upon the 
standing of the trustee as he did when the court made this decla- 
ration nearly fifty years ago. 

The ordinary indenture is impregnated with negatives. Where- 
ever a power is conferred, the draftsman hastens to add “ but the 
trustee shall be under no duty so to do”’; wherever a specified 
condition must exist as a prerequisite for action, the trustee is 
generally guarded by the provision that it shall be deemed to have 
no knowledge of such condition unless notified of it in writing by 
holders of a named minimum of bonds, even though the condi- 
tion be one as to which its knowledge is well-nigh inescapable. 
An effort is made to delimit the trustee’s obligations at every point 
possible by negativing liability for implied as well as for express 
covenants and duties. Indeed, it is frequently provided that in 
construing the instrument no covenants or duties shall be implied 
and the trustee’s responsibility shall be confined to the express 
language of the indenture. The diversified duties required by 
the varying methods of current financing have increased the vari- 
ety and frequency of exculpatory provisions. The modern inden- 
ture bristles with general and specific exculpations. 

It is the general exemption clause to the effect that the trustee 
is to be liable only for “gross negligence or wilful default ” *** 
that has occasioned most of the discussion and difficulties to be 
found in the comparatively few cases which have dealt with the 
trustee’s exemption from liability.** This is probably traceable 





142 Merrill v. Farmers’ Loan & Trust Co., supra note 6, at 299. 

148 See Warren v. Pazolt, 203 Mass. 328, 347, 89 N. E. 381, 388 (1909), for a 
definition of “ wilful default.” 

144 Apparently the limited liability clause in its extreme form was until re- 
cently an American device. A recent English trust deed contained a clause releasing 
the trustee from all liability “ except a breach of trust knowingly and fraudulently 
committed by himself,” and was commented on by Mr. E. T. Hargraves to the 
effect that he had seen a great many trust deeds, “. . . and I think the clause is 
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to the conflict between the conception, on the one hand, of the 
duties of the ordinary trustee, and the conviction, on the other, 
that so high a standard of diligence should not be demanded of 
the corporate trustee. 

The case of Browning v. Fidelity Trust Company, discussed 
on another point,’*® represents an extreme example of the ap- 
plication of this clause, and is hardly a safe precedent for trus- 
tees. It will be recalled that there the trustee, authorized to re- 
lease “‘ while there shall be no existing default to the knowledge of 
the trustee in respect to the payment of the principal or interest,” 
did in fact release although its banking department was aware of 
two separate interest defaults. The mortgage provided that the 
trustee was not to be “answerable or accountable in any circum- 
stances whatsoever except for bad faith.” While the court ex- 
pressed the view that, dictated by considerations of public policy, 
the law “determines a point beyond which the parties cannot 
agree to relieve the trustee from liability for breach of a trust 
duty,” **° it nevertheless held that the trustee in this instance was 
not guilty of gross negligence and was therefore “ relieved from 
liability by the broad but valid terms of the immunity clause.” ** 


The validity of the general exemption clause was admitted by 
plaintiffs, but in view of the strong language of the court it is 
probable that the same result would have been reached even had 
an issue been raised upon the point.’** Another significant case 
of this type, to which we have also referred, is Hunsberger v. The 
Trust Company,'** where the gross negligence clause was also 
conceded to be the measure of defendant’s liability.°°° It cannot 





unique.” (1925) 69 Sor. J. 624. The English courts have always been exceed- 
ingly strict in imposing liability upcn trustees. In 1896 the Judicial Trustees Act 
was passed which gave the court discretion to relieve the trustee from liability 
where the act complained of was done in good faith and was reasonable. 59 & 60 
Vict. c. 35, §3 (1896); Perrin v. Bellamy, 1 Ch. 797 (1899). But this provision 
was repealed in 1925. 15 & 16 Geo. V, c. 19, § 70, Sch. 2 (1925). 

145 Supra p. 217. 

146 250 Fed. at 325. 147 J[bid. at 327. 

148 The court cites Tuttle v. Gilmore, 36 N. J. Eq. 617 (1883), as an authority 
in support of the validity of this provision. That case presented a typical stake- 
holder situation, and the court held that the trustee could relieve itself of all 
liability. 149 Supra note 61. 

150 See also Bell v. Title Trust & Guarantee Co., supra note 40, where the 
validity of the exculpatory clause was also admitted by the parties and was given 
effect by the court. 
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be said, therefore, that the validity of the clause was adjudicated. 
Both cases strongly suggest the view, however, that it is fully 
effective, and that the duty is one primarily of contract. 

Nor does the result reached in the important case of Conover v. 
Guarantee Trust Company *” throw any light on the effectiveness 
of exculpatory clauses. The bondholders there sought to hold the 
trustee personally for having breached its duty in accepting col- 
lateral in the form of mortgages executed by the company instead 
of mortgages assigned by the company. The trustee pleaded im- 
munity because of provisions in the indenture that it was not to 
be responsible for the validity of the bonds and mortgages given 
to it as security, nor for the acts of its agents, nor for acts done in 
good faith and with ordinary care. The court distinguished be- 
tween cases where there is bad judgment and those where the acts 
are outside of the trustee’s authority. It held the acceptance of a 
mortgage executed by the company to be beyond the scope of the 
trustee’s authority, and that, therefore, there existed no situa- 
tion in respect of which the immunity clauses operated. 


“ The distinction between a case in which a trustee has transcended 
the powers conferred by the trust and one relating to matters of judg- 
ment or conduct on the part of a trustee in transactions within the trus- 
tee’s powers, necessarily enters into all considerations touching a trus- 
tee’s liability. For the former there appears to be no justification; for 
the latter there may be. . . . It seems to me impossible to doubt that 
when a trustee transcends his powers by accepting securities for his trust 
of a nature or class which by the terms of the trust he is not authorized 
to accept, all inquiries touching his judgment, mistake in exercise of dis- 
cretion, good faith and the value of the securities so accepted, are neces- 
sarily excluded from consideration, for the act being in itself contrary to 
the terms of the trust cannot find justification as within a field of dis- 
cretion. It accordingly seems impossible to construe an immunity clause 
as intended to exempt a trustee from liability for transcending his powers 
as clearly defined by the trust agreement, . . .” 1°? 


It must be at once apparent that such a distinction makes highly 
speculative the point at which a departure from the terms of the 
indenture ceases to be governed by the exculpatory clause and. 
enters into the field of those acts which are beyond the scope of a 





151 Supra note 21. 152 Tbid. at 457-61, 102 Atl. at 847-48. 
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trustee’s authority and the influence of that clause. In a close 
situation, it would be extremely difficult to determine into which 
category the trustee’s breach will fall. Other decisions have ex- 
cused the trustee for acts which were clearly without “ the limits 
prescribed by the trust,” where the immunity granted was based 
on the exculpatory provision. Thus, in Diggs v. The Fidelity & 
Deposit Co.,°* where the trustee continued authentication of 
bonds upon certificates, although the company’s consolidation 
with another terminated the right of the company to issue addi- 
tional bonds and of the trustee to authenticate them, the court 
held that the trustee was protected for the reason, among others, 
that under the terms of the mortgage it was not to be liable except 
for wilful default.*** 

With these decisions before us we may well question the com- 
ment of one federal court, ventured almost fifty years ago, that a 
provision exempting a trustee from liability “‘ for any act not wil- 
fully or grossly negligent ” was merely expressive of “what a 
court of equity would hold in the absence of such a provision.” **° 
We have found but one other instance in which this expression ap- 
pears to have been accepted and where the court, even in the ab- 
sence of an exculpatory clause, observed that “a trustee is liable 
only in case of supine negligence or wilful default.” *°° Hesita- 
tion in yielding to this view finds support in the declaration of a 
New York court, in a case where the exculpatory clause was also 
absent, that in accepting a trusteeship and becoming the mort- 
gagee in trust for the benefit of bondholders, a trustee undoubtedly 
“undertook to discharge the duty and exercise the care and dili- 
gence which would naturally be expected of an intelligent person 
acting in like circumstances to protect his own mortgage.” **” 





153 t72 Md. 50, 102 Atl. 517 (1910). Cf. Browning v. Fid. Trust Co., supra 
note 67 (decision by a federal court). 

154 [bid. at 81, 75 Atl. at 525. See also Black v. Wiedersheim, 143 Fed. 359 
(E. D. Pa. 1906), where the exculpatory clause was held to be effective. No facts, 
however, are set out in the court’s opinion. 

155 Riker v. Alsop, supra note 133, at 250. 

156 Watson v. Scranton Trust Co., 240 Pa. 507, 512, 87 Atl. 845, 847 (1913). 

157 Patterson v. Guardian Trust Co., supra note 82, at 867, 129 N. Y. Supp. at 
810. There is surprisingly little authority on the interpretation of the usual pro- 
vision in the ordinary trust that the trustee shall be liable only for a “ wilful 
default.” The House of Lords has held that such a clause is ineffective to protect 
the trustee from liability for gross negligence. Rae v. Meek, 14 App. Cas. 558, 
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It is therefore apparent that not every obligation of a corporate 
trustee is found expressed or implied in the covenants of the in- 
denture, but that inherent in the relation there are duties which, 
even if they may admit of something less than full performance, 
rise beyond their disavowal and demand at least a reasonable 
measure of responsibility for their discharge. The requirement 
that the trustee must record or file the mortgage seems to be 
clearly such a duty.*** The duties assumed by a trustee have 
been declared to be not only those defined by the instrument but 
also those “‘superimposed upon the trustee, created by the rela- 
tion of the parties and the situation of the trust fund.” *” It is 
not the intention of the parties that the trustee shall be “a mere 
dummy,” *® and concerning matters which go directly to the 
integrity of the security, the trustee must expect to be held to the 
exercise of the care and diligence which would naturally be ex- 
pected of one acting in like circumstances to protect his own 
property. Such is the plain implication of the Rhinelander 
case.**' That case stands in striking contrast to the Browning 
case, where the court, relying directly upon the contract construc- 
tion, declared that the responsibility of the trustee should be 


“determined from the provisions of the mortgage which consti- 
tute the contract of the bondholders with the trustee. .. .”*” 

In a second type of exculpatory provisions the trustee usually 
seeks to exempt itself from responsibility for the exercise of spe- 
cific duties, such as the duty to record,*® or to enforce against the 
issuing company the covenant of further assurance of title,*®* or 





572 (1889) ; cf. LEwrn, Trusts (13th ed. 1928) 271-74, 423, 947-49. A dictum in 
an early New Jersey case intimated that the trustee may by specific language in 
the contract limit his liability so that he “ might knowingly risk and hazard the 
trust fund without liability.’ Tuttle v. Gilmore, 36 N. J. Eq. 617, 622 (1883). 
Only one American case has been found which in a dictum defines a “ wilful de- 
fault.” See Warren v. Pazolt, 203 Mass. 328, 347, 89 N. E. 381, 388 (1909). But 
even where wide discretion is given, the general rule is that the trustee must exer- 
cise diligence and act reasonably. See Moeller v. Poland, 80 Ohio St. 418, 442, 89 
N. E. 100, 106 (1909) ; 3 Pomeroy, Equiry JURISPRUDENCE (4th ed. 1918) §§ 1066, 
1070-74, 1079-80; cf. Mattocks v. Moulton, 84 Me. 545 (1892). 

158 Supra p. 210. 

159 Frishmuth v. Farmers’ Loan & Trust Co., supra note 46, at 8. 

160 Patterson v. Guardian Trust Co., supra note 82, at 867, 129 N. Y. Supp. 
at 810. 161 Supra note 53. 

162 Browning v. Fid. Trust Co., 250 Fed. 321, 323 (C. C. A. 3d, 1918). 

163 Supra p. 209. 164 Supra p. 220. 
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to see to the disposition of the proceeds of the sale of bonds,*®* or 
to insure the mortgage property,’® or to pay taxes thereon,” or to 
be answerable for the defaults of a co-trustee.*** These pro- 
visions have already been discussed. 

A third type is aimed primarily at the duties of the trustee 
after a breach or default. It is, for example, uniformly provided 
that the trustee is not to be deemed to know of a breach unless 
notified in writing by a named percentage of the bondholders; 
this is usually read in connection with the clause that the trustee 
may, but is not required to, take action unless so requested. Both 
these provisions have been generally enforced; **° the first on 
the ground that the trustee cannot, without subjecting itself to too 
great a hardship, investigate into all the affairs of the company in 
order to learn of every breach, and the second on the theory that 
the large majority of the bondholders should have the power to 
restrain the small minority. Even should the trustee be apprised 
of the breach or default, it would still not be under a duty, in gen- 
eral, to take action unless petitioned by the bondholders.*” But 
if it has actual knowledge of a default going directly to the integ- 
rity of the security, whether because it has been informed by the 
bondholders or otherwise, the trustee would be ill-advised if it 
failed to exercise at least ordinary care in protecting the res. 
This would be particularly true if the nature of the default is such 
that the bondholders may be unaware of its existence. 

There are no cases which have passed upon the trustee’s liabil- 
ity for ignoring a request for action when made by a number of 
bondholders less than that required in the indenture. But it may 
be observed that general equitable considerations would favor the 
bondholders to a greater extent where the trustee has failed to act 
because a request was technically insufficient than where there 
had been no request at all. It has been held that in the absence of 
a request by the bondholders to foreclose, the trustee was not 
negligent in permitting arrears of principal and interest and taxes 





165 Supra p. 211 et seq. 

166 Supra p. 220. 167 [bid. 

168 Riker v. Alsop, supra note 133. 169 See notes 62 and 69, supra. 

170 Where the corporation itself owns large amounts of the bonds it would 
seem that these would not be deemed issued for the purposes of these clauses. 
Manor Coal Co. v. Beckman, supra note 116. 
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to accumulate, though the court observed that poor market condi- 
tions for the securities held by the trustee as collateral made it 
doubtful whether it would have been desirable to foreclose.’” 
Nor has the trustee been held for negligence in failing to com- 
mence foreclosure proceedings until after several defaults had oc- 
curred, where it had determined to await the outcome of plans for 
rehabilitation of the company, and no request to foreclose had 
been received from the bondholders in the meantime.’*? The 
trustee ordinarily will not commence foreclosure for some un- 
remedied, inconsequential breach, for that might well be produc- 
tive of more harm than benefit. If the breach is material, the 
bondholders are usually aware of the fact and in a position to 
instruct the trustee. Short of a condition of jeopardy to the trust 
property, the trustee may act or not, in the exercise of its discre- 
tion, and rest secure upon its contract for immunity. 

Another frequently appearing clause is that which relieves the 
trustee from liability for all acts of agents or employees, provided 
due care has been exercised in their selection. It may be doubted 
whether this provision affords any enlarged protection. But in- 
sofar as the clause relates to the acts of third parties, it is pre- 
sumably subject to the general rule that a trust duty is not 
delegable.*** A trustee cannot divest itself of responsibility by 
delegating its active duties to the bondholders, or committees of 
security-holders, whether they represent the majority or minority, 
and such delegation will not shield it beyond the extent of the 
protection it could have claimed if the acts in question had been 
those of its own agents.*** Such a delegation of authority has 
been criticized as a want of fidelity to the trust, the court declar- 





171 Conover v. Guarantee Trust Co., supra note 21. 

172 Gay v. Hudson River Electric Power Co., supra note 75. 

173 Merrill v. Farmers’ Loan & Trust Co., supra note 6. 

174 The courts have taken occasion more than once to point out, where the 
trustee has been actively engaged in codperating in plans for reorganization, or in 
other activities following default, that the trustee is the representative of the 
minority as well as the majority interests. Estabrook v. Internat. Trust Co., 
supra note 74; Gay v. Hudson River Electric Power Co., supra note 75; Lowen- 
thal v. Georgia Coast, etc. Ry., supra note 116. It cannot delegate its duties 
to a committee of bondholders or others. See United States, etc. Co. v. United 
States, etc. Co., supra note 111, at 382. Ordinarily the court finds nothing objec- 
tionable in the acceptance by the trustee of the capacity of depositary under 
agreements relating to reorganization. See supra note 115. 
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ing that a trustee should keep itself free to exercise its functions 
through its own agents and counsel of its own selection. 


175 


CoNCLUSION 


A view of the trust indenture discloses many provisions, some 
intricate, some simple, dealing with matters which range from 
those of vital importance to those of inconsequential character 
and ordinary administration. From these spring a mass of 
duties, some of which govern the mortgagor, some the trustee, 
some both, and all of which bear definitely upon the safety of the 
investment. In these are to be found the trust and contract ca- 
pacities of the corporate trustee, with their varying measures of 
liability. It is not always easy to recognize the point at which the 
obligation passes from the ordinary rule of duty created by the 
contract, to the stricter rule of duty created by the trust relation- 
ship. In general, the activities of the trustee fall more largely 
into the former than into the latter category. As cases come be- 
fore the courts, the line of demarcation which sets off the limits of 
the trustee’s fixed liabilities must be drawn more and more defi- 
nitely. Well within these limits are the cases which tend to recog- 
nize certain fixed duties of the corporate trustee, safeguarding in 
their nature, which go to the very essence of the trust itself. The 
tendency illustrates, as already pointed out, that courts of equity 
have been quite ready, where occasion demands, to delimit that 
freedom of contract so fully permitted in the early stages of the 
law.**® 

The decisions of the courts reflect an appreciation of the fact 
that too strict an imposition of liability upon the corporate trustee 
would hinder the usefulness of a device whose position has be- 
come fixed and of recognized importance in the world of finance. 
Courts are hesitant to imply duties against a corporate trustee, 
and are not to be led into attaching especial significance to the 
mere fact that it is called a “ trustee.”” The exculpatory pro- 
visions have been treated by them with a sound understanding of 
the impossibility of placing upon the trustee visitorial or super- 





175 United States, etc. Co. v. United States, etc. Co., supra note 111, at 382. 
See note 110, supra. 
176 Compare note 14, supra. 
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visory duties over the issuing company. It is only when events 
occur which jeopardize the security and fairly command the vigi- 
lance of the trustee, that the boundary of implied duty may be 
said to be approached. The fact that a situation of jeopardy 
comes to the knowledge of the trustee in due course but is un- 
known to the security-holders at large may well have an im- 
portant bearing upon the result to be reached by the courts. 
Large sums are usually involved and the serious consequence of 
action or inaction in a given state of facts may cause embarrass- 
ment to the trustee unless it acts with due care or is enabled to 
share the burden of decision with the security-holders, or to ob- 
tain the guidance of the court. 

But however we consider the attitude of the courts, there re- 
mains for the trustee a sanction that rises beyond legal standards 
and calls for the exercise of at least the ordinary care which the 
facts of a situation demand.**’ That sanction is found in the pub- 
lic confidence which financial institutions engaged in the business 
of trusteeship of corporate securities have well earned. Their re- 
pute and standing are increasingly important factors upon which 
the public often depends; to which in a measure may now be 
added the influence of banking houses through which these issues 
are sold to the public, and which may be relied upon to reénforce 
the trustee’s vigilance whenever necessary. As an important in- 
strument of finance, the trustee is prepared to accept the plain 
implications which flow from such confidence — implications 
which the courts are not likely to ignore. To the credit of these 
institutions, it must be said that, in practice, their standards of 
administration have been so much higher than the express re- 
quirements of the corporate indenture that comparatively few 
instances have invoked criticism in the past half century. 


Louis §S. Posner. 
New York Cliry. 





177 In this field of the law we find legal coércion and self-interest strikingly 
united with a sense of public right, the third of the governing forces that make for 
justice in its genuine significance. ‘“ Who can doubt that courts of equity in en- 
forcing the great principle that a trustee shall not profit by his trust nor even 
place himself in a position where his private interest may collide with his fiduciary 
duty, have raised the level of business honor, and kept awake a conscience that 
might otherwise have slumbered?” (Carpozo, THe GrowTH oF THE LAw (1924) 
96. 
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Tue Law ScuHoou.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 
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Saw Sagead Outside of 
Massachusetts outside of New England 

Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 
1920 25 26 ~ 5 66 69 96 
1921 6 27 4 18 12 55 22 
1922 77 18 51 307 71 435 
1923 49 14 37 277 76 363 
1924 64 17 21 295 77 380 
1925 89 21 38 304 70 431 
1926 93 19 44 355 72 492 
1927 20 33 391 74 531 
1928 18 40 425 75 567 
1929 19 45 493 74 675 
1930 20 57 502 72 604 
1931 18 67 483 72 672 


1918-19 *1919-19 I9I9-20 1920-21 1921-22 1922-23 
i ere 3 — 8 II 8 12 
Third Year 37 67 156 196 271 232 
Second Year 24 66 221 285 246 261 
First Year 36 153 re 383 431 
Unclassified 13 21 59 go 49 50 
Specials I oa I = 45 32 


114 307 883 945 1002 1018 


1923-24 1924-25 1925-26 1926-27 1927-28 1928-29 
Res. Grad. 17 17 29 29 18 34 
Third Year 246 246 314 310 351 379 
Second Year 265 346 347 362 426 443 
First Year 492 531 567 675 694 672 
Unclassified 45 34 32 27 26 36 
37 28 26 38 20 25 


1441 1589 





LIMITATIONS ON THE RIGHT TO CHANGE THE BENEFICIARY IN A 
Lire INSURANCE Poticy.— Except in Wisconsin,’ the failure of the 
insured in a life insurance policy to reserve the right to designate a new 
beneficiary assures to the original beneficiary a vested interest * of 





* These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. 

1 Boehmer v. Kalk, 155 Wis. 156, 144 N. W. 182 (1913). For the statutory 
limitation, see Wis. Stat. (1927) c. 246.09; Christman v. Christman, 163 Wis. 433; 
157 N. W. 1099 (1916). 

2 Caplin v. Penn. Mut. Life Ins. Co., too Misc. 374, 166 N. Y. Supp. 675 
(1917). See also Vance, The Beneficiary’s Interest in a Life Insurance Policy 
(1922) 31 YALE L. J. 343. 





NOTES 251 


which he cannot be deprived without his consent.* The insured may, 
however, reserve the right to change; * and in the absence of facts estab- 
lishing an equity in his favor,° the named beneficiary has then a mere 
expectancy ° which will ripen into a vested interest only on the death of 
the insured.’ 

Having reserved the privilege, the insured may make a substitution ° 





8 Saling v. Bolander, 125 Fed. 701 (C. C. A. gth, 1903) ; Jones v. North Caro- 
lina Mut., etc. Ass’n, 105 S. C. 427, 90 S. E. 30 (1915). 

4 Townsend v. Fidelity Casualty Co., 163 Iowa 713, 144 N. W. 574 (1913); 
Hooton v. Hooton, 230 Mich. 689, 203 N. W. 475 (1925); cf. Metropolitan Life 
Ins. Co. v. Hooppel et al., 76 N. J. Eq. 94, 74 Atl. 467 (1909). A provision merely 
requiring notice to the insured of any assignment does not reserve the right to 
change the beneficiary. Irwin v. Travelers Ins. Co., 16 Tex. Civ. App. 683, 39 
S. W. 1097 (1897). For the advantages and disadvantages of such a policy, see 
Wells, The “ Change of Beneficiary” Clause in Life Insurance Policies (1924) 2 
Va. L. REv. 49. 

5 Cases of this character arise where the beneficiary has been designated in 
accordance with a valid antecedent contract. See, e.g., Shoudy v. Shoudy, 55 Cal. 
App. 344, 203 Pac. 433 (1921); Jacobson v. N. Y. Life Ins. Co., 199 Iowa 770, 
202 N. W. 578 (1925); see (1925) 9 Munn. L. Rev. 684. Mere voluntary pay- 
ment of the premiums by the beneficiary is, however, insufficient. Supreme Coun- 
cil, etc. v. Behrend, 247 U.S. 394 (1918). 

6 Mutual Benefit Life Ins. Co. v. Swett, 222 Fed. 200 (C. C. A. 6th, 1915). 
See also Huresner, Lire INsuRANCE (1925) 413. In some jurisdictions the bene- 
ficiary is said to have a defeasible vested interest. Indiana Nat. Life Ins. Co. v. 
McGinnis, 180 Ind. 9, 101 N. E. 289 (1913); Holder v. Prudential Ins. Co., 77 
S. C. 299, 57 S. E. 853 (1907). 

7 Salzer v. United States, 300 Fed. 764 (S. D. N. Y. 1922) (war risk insurance 
policy) ; McDonald v. McDonald, 212 Ala. 137, 102 So. 38 (1924); cf. White v. 
United States, 270 U. S. 175 (1926). 

The nature of the beneficiary’s interest in such a policy is of importance in 
many instances. The common examples are: 

(a) If the insured and beneficiary perish in a common disaster, the heirs of the 
beneficiary must prove survivorship. Fleming v. Grimes, 142 Miss. 522, 107 So. 
420 (1926). 

(b) At the insured’s death, such a policy remains part of the deceased’s estate 
and subject to the estate tax. Gaither v. Miles, 268 Fed. 692 (D. Md. 1920). 
Contra: Tyler, Adm’x v. Treasurer, 226 Mass. 306, 115 N. E. 300 (1917). 

(c) Declarations of the insured are admissible as admissions if the validity of 
the policy is contested by the insurance company. Spaulding, Adm’r v. Mutual 
i Ins. Co., 94 Vt. 42, 109 Atl. 22 (1920); see 2 WiGMoRE, EvIDENCE (1923) 

1081. 

(d) The bankruptcy of the insured likewise raises several problems: (1) The 
trustee in bankruptcy, apart from state exemption statutes, is entitled to all policies 
having a cash surrender value at the date of filing the petition in bankruptcy. 30 
StaT. 548 (1898), 11 U. S. C. $ 24 (1926); 30 Stat. 565 (1898), 11 U. S. C. $ 110 
(1926) ; Hiscock v. Mertens, 205 U.S. 202 (1907) (policy having a cash surrender 
value by the practice of the company) ; Everett v. Judson, 228 U. S. 474 (1913) ; 
Cohen v. Samuels, 245 U.S. 50 (1917). (2) The Supreme Court has decided that 
a policy of insurance exempt under state laws does not pass to the trustee. Holden 
v. Stratton, 198 U. S. 202 (1905). And authority is squarely divided upon the 
question whether a policy of insurance reserving to the insured the right to change 
the beneficiary falls within the provisions of the state exemption statutes. A 
number of cases have held that it does. In re Pittman, 275 Fed. 686 (E. D. N. C. 
1921) ; Murphy v. Casey, 150 Minn. 107, 184 N. W. 783 (1921). Contra: In re 
Loveland, 192 Fed. roos5 (D. Mass. 1912); Im re Shoemaker, 225 Fed. 329 (E. D. 
Pa. 1915); Matter of the Estate of Cooper, U. S. Daily, Nov. 7, 1928, at 2220 
(D. C. Md.); cf. Pa. Star. (Supp. 1924) par. 10388a (such policy expressly made 
exempt). 

8 A change made while the insured is insane or as the result of fraud or undue 
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without the knowledge or consent of the beneficiary.° But the insuring 
company may subject this power to regulations in the policy, indicating 
the method to be pursued in changing the beneficiary.*° In determining 
whether a change has been made, the courts should, in the absence of 
any prejudice to the insurer,’ regard the insured’s intention as para- 
mount. Instead, they have been over-zealous in their efforts to protect 
the original beneficiary, relying for their decisions on the provisions in- 
serted in the policy solely for the insurer’s protection. Although it 
would seem that the mode prescribed is purely a matter of form, it is 
generally agreed that a change made in any other manner is ineffec- 
tual.1? Thus the prior beneficiary retains his rights and is entitled to the 
proceeds of the policy.** To this general rule, however, three exceptions 
have been carved out. First, where the insured has been unable literally 
to comply with the provisions, equity will regard the change as hav- 
ing been properly made.** Secondly, where the insured has taken the 
necessary steps but dies before the change has been completed, equity, 
again, will deem the attempted substitution complete.*° Thirdly, where 





influence practiced on the insured is ineffective. Sluder v. National Americans, 101 
Kan. 320, 166 Pac. 482 (1917); Daugherty v. Daugherty, 152 Ky. 732 (1913). 
The beneficiary’s interest is deemed sufficient to raise this question. State Life 
Ins. Co. v. Coffrini, 285 Fed. 560 (C. C. A. 3d, 1922); Grand Lodge A. O. U. W. 
v. Frank, 133 Mich. 232, 94 N. W. 731 (1903). Contra: New York Life Ins. Co. 
v. Dunn, 46 Cal. App. 203, 188 Pac. 1028 (1920). 

® Carpenter v. Carpenter, 227 Mass. 288, 116 N. E. 494 (1917); Baker v. 
Hardy, 96 Neb. 377, 148 N. W. 80 (1914). 

10 7 CoorEy, BrieFs ON INSURANCE (2d ed. 1928) 6438. In the absence of 
such provisions, a change may be made in any way indicating the insured’s inten- 
tion. Carruth v. Clawson, 97 Ark. 50, 133 S. W. 178 (1910) (by letter to the com- 
pany); Brinsmaid v. Iowa State Traveling Men’s Ass’n, 152 Iowa 134, 132 N. W. 
34 (1911) (by will). 

11 The insurer endeavors to have a record of all claimants and thus, as far as 
it is concerned, avoid delay and law suits. It does not matter to the company who 
ultimately receives the proceeds. 

12 Burke v. Modern Woodmen of America, 2 Cal. App. 611, 84 Pac. 275 
(1906); Hull v. Brotherhood of Am. Yeomen, 199 Iowa 356, 202 N. W. 6 (1925); 
see (1918) 31 Harv. L. Rev. 657. It is said that the reserved power must be 
rigidly exercised in accordance with the general rule laid down in regard to powers. 
See 1 Bacon, Lire anp Accent INsuRANCE (4th ed. 1917) §§ 306, 308, 414. But 
such provisions for the company’s benefit should not be confused with restrictions 
imposed for the protection of the beneficiaries. Tudor v. Vail, 195 Mass. 18, 80 
N. E. 590 (1907); Lippincott v. William, 63 N. J. Eq. 130, 51 Atl. 467 (1902). 
Moreover, though it has been urged that the assent of the insurer should be a 
prerequisite, such assent may be fairly implied in view of the universal practice 
of the companies to acquiesce in any change. 

18 Sturges v. Sturges, 126 Ky. 80, 102 S. W. 884 (1907); Berg v. Damkoehler, 
112 Wis. 587, 88 N. W. 606 (1902). If a valid change has been made but the sec- 
ond beneficiary is not entitled to the proceeds of the policy, the rights of the origi- 
nal beneficiary may remain in force. Elliott v. United States, 271 Fed. roor (N. D. 
Ohio 1920) ; Grace v. Northwestern Mut. Relief Ass’n, 87 Wis. 562, 58 N. W. 1041 
(1894). Contra: Carson v. Vicksburg, 75 Miss. 167, 22 So. 1 (1897). See also 
7 Cootey, Brrers ON INSURANCE 6471, 6472; Note (1908) 21 Harv. L. Rev. 278. 
A similar problem is encountered in the law of dependent relative revocation of 
wills, where it has been suggested that the intent of the testator should be deter- 
minative. Warren, Dependent Relative Revocation (1920) 33 Harv. L. REv. 337. 

14 Holden v. Modern Brotherhood, 151 Iowa 673, 132 N. W. 329 (1911); New 
York Life Ins. Co. v. Cook, 237 Mich. 303, 211 N. W. 648 (1927). 

15 Supreme Court I. O. F. v. Frice, 183 Mich. 186,°150 N. W. 110 (1014); 
United Artisans v. Cronise, 88 Ore. 602, 172 Pac. 109 (1918) ; see (1913) 26 Harv. 
L. REv. 271. 
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compliance with the provisions in the policy has been waived by the 
insurer, the new beneficiary will prevail.1° The decisions are not in 
harmony as to whether payment of the amount of the policy into court 
by the insurer after the death of the insured operates as a waiver and 
effectuates an otherwise defective substitution.‘’ But, assuming the 
necessity of strict compliance, it is difficult to understand the possibility 
of a waiver after the rights of the beneficiary have become vested. The 
rights of the parties certainly should not be made to depend upon the 
caprice of the insurance company. Another exception, less distinctly 
recognized, permits the promisee of a contract providing for a change 
of the beneficiary to secure specific relief.’* 

A further illustration of the judicial disregard of the insured’s inten- 
tion is found in the cases involving assignment of policies. The insured 
may assign the policy at will;’® and under a sound construction, the 
assignee need have no insurable interest in the life of the assignor.”° 
Does such an assignment operate as a change of beneficiary? Although 
no change of beneficiary has been made, a few jurisdictions have re- 
garded the assignment as a sufficient manifestation of a substitution.** 
That such is the intention of the parties may be implied from the very 
nature of the transaction. The majority of the courts, however, adher- 
ing to the rule requiring a rigid enforcement of the provisions in the 
policy, have considered the assignment as vesting in the assignee the 
rights of the insured including the right to change the beneficiary.** 
Thus unless an actual change has been made during the lifetime of the in- 
sured, the interests of the designated beneficiary are unimpaired.?* An 
even more unjust result has been achieved by some courts in instances 
where the policy has been surrendered with the consent of the insurer. 
While the policy remains payable to the beneficiary, his consent must 
first be obtained in order to destroy his interest.** If, however, the pro- 





16 Farley v. United States, 291 Fed. 238 (D. Ore. 1923); Schoenau v. Grand 
Lodge A. O. U. W., 85 Minn. 349, 88 N. W. 999 (1902). 

17 Supreme Lodge v. Price, 27 Cal. App. 607, 150 Pac. 803 (1915); Freund 
v. Freund, 218 Ill. 189, 75 N. E. 925 (1905). Contra: Thomas v. Locomotive, etc. 
Ass’n, 191 Iowa 1152, 183 N. W. 628 (1921). 

18 Lovinger v. Garvan, 270 Fed. 298 (S. D. N. Y. 1920); Schoenholz v. New 
York Life Ins. Co., 192 App. Div. 563, 183 N. Y. Supp. 251 (1920); cf. Ambrose 
v. United States, 15 F.(2d) 52 (W. D. N. Y. 1926). 

19 Cheek v. Rice, 30 Ga. App. 779, 119 S. E. 465 (1923); Henrich v. Prior, 84 
Ind. App. 211, 146 N. E. 865 (1925) ; Mahony v. Eaton, 123 Misc. 231, 205 N. Y. 
Supp. 707 (1924); cf. Jarvis v. Binkley, 206 Ill. 541, 69 N. E. 582 (1903). 

20 Grigsby v. Russell, 222 U. S. 149 (1911); see (1920) 34 Harv. L. Rev. 215. 
Contra: Milliken v. Haner, 184 Ky. 694, 212 S. W. 605 (1919). 

21 Merchants’ Bank v. Garrand, 158 Ga. 867, 124 S. E. 715 (1924); Fuos v. 
Dietrich, ror S. W. 291 (Tex. Civ. App. 1907). See also Note (1925) 73 U. or Pa. 
L. REv. 295. 

22 Ehlerman v. Bankers’ Life Co., 199 Iowa 417, 200 N. W. 408 (1924); Aetna 
Life Ins. Co. v. Kimball, 119 Me. 571, 112 Atl. 708 (1921) ; see 1 BAcon, LIFE AND 
AccIDENT INSURANCE (4th ed. 1917) par. 388. 

23 Johnson v. New York Life Ins. Co., 56 Colo. 178, 138 Pac. 414 (1913); 
Metropolitan Life Ins. Co. v. Zgleczenski, 04 N. J. Eq. 300, 119 Atl. 29 (1922). 
Consent to the assignment by the insurance company has been deemed sufficient. 
Atlantic Mut. Life Ins. Co. v. Gannon, 179 Mass. 291, 60 N. E. 933 (1901). 

24 Roberts v. Northwestern Nat. Life Ins. Co., 143 Ga. 780, 85 S. E. 1043 
(1915) ; Holder v. Prudential Ins. Co., supra note 6. Contra: Fanning v. Supreme 
Council, etc. Ass’n, 84 App. Div. 205, 82 N. Y. Supp. 733 (1903). See also 5 
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ceeds were payable to the insured or to his estate prior to the surrender 
of the policy, the original beneficiary cannot intervene.”* 

Neither logic nor policy requires such close attention to technicalities 
and sacrificing of substance for form. By the very reservation of the 
right to change the beneficiary, the insured has evidenced an intention 
to retain full control over the proceeds of the policy. But the effect of 
the decisions has been to sweep away this protective device. While 
there may be two interests involved — the interest of the insured and 
the interest of the beneficiary — the latter depends on the former in the 
sense that the beneficiary’s interest may be divested at any time. As 
between the two, any method employed by the insured showing an in- 
tention to deprive the beneficiary of his rights should be deemed suffi- 
cient.2° The insured is protected by the provisions in the policy. Nor 
is the danger of fictitious claims arising after the insured’s death very 
great; for the burden should properly be upon the claimant to prove an 
interest superior to that of the named beneficiary. 





NATURE OF TRADE SECRETS AND THEIR PROTECTION. — An intensive 
definition of a “trade secret” being exceedingly difficult, it is rarely 
ventured by the courts.1 But an examination of the decisions renders 
it clear, at least, that there must be a secret * which is protected neither 
by patent nor copyright law.* And though the courts have, for the pur- 
pose of granting protection, distinguished mere abstract ideas from trade 
secrets, the line between the two seems quite blurred. A rationalized 
support for a possible distinction may be found in the requirement that 
the idea be reduced to practice.* 





Cootey, Briers on INSURANCE (2d ed. 1928) 4687, 4728. A surrender by an in- 
sane person is inoperative. Hicks v. North Western Mut. Life Ins. Co., 166 Iowa 
532, 147 N. W. 883 (1914). 

25 Quist v. Western & So. Life Ins. Co., 219 Mich. 406, 189 N. W. 49 (1922); 
Bost v. Volunteer State Life Ins. Co., 114 S. C. 405, 103 S. E. 771 (1920). 

26 The courts in war risk insurance cases have not required strict compliance 
with the regulations, and in some cases, desiring to carry out the insured’s intent, 
have been satisfied with evidence of intent. Claffy v. Forbes, 280 Fed. 233 (W. D. 
Wash. 1922); Peart v. Chaze, 13 F.(2d) 908 (W. D. La. 1926). 


1 But see National Tube Co. v. Eastern Tube Co., 23 Ohio 468, 470 (1902). 
Logicians regard a definition as intensive which gives the genus and class to which 
the thing defined belongs and also such characteristics as distinguish it from other 
members of the same class. To attempt such a definition: “A trade secret is an 
idea, known only to a few, which is reduced to practice in such manner that it is, or 
can very readily be made, a source of profit in a trade or business.” 

2 An essential characteristic of a secret is that it is something known only to a 
few. Lily & Co. v. Warner, 268 Fed. 156 (E. D. Pa. 1920) ; Hamilton Mfg. Co. v. 
Tubbs Mfg. Co., 216 Fed. 401 (W. D. Mich. 1908). 

8 If it is so protected, then there is no problem; but the trade secret may not be 
patentable for the reasons, among others, that the owner is not the inventor, or 
because it is not new. 1 Rosrnson, PATENTS (1890) §§ 67, 70. 

4 The following have been regarded as trade secrets: formulae, Maas & Waldstein 
v. Walker, 140 Atl. 921 (N. J. 1928) ; mechanisms or processes, Globe Ticket Co. v. 
Internat. Ticket Co., 90 N. J. Eq. 605, 104 Atl. 92 (1919); customer lists, Empire 
Steam Laundry v. Lozier, 165 Cal. 95, 130 Pac. 1180 (1913). But cf. Golden Crul- 
ler & Doughnut: Co. v. Manasher, 95 N. J. Eq. 537, 123 Atl. 150 (1925). See 
Whitlock, The Law As to Trade Secrets (1912) 74 Cent. L. J. 83, 84. In Haskins 
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Although the assumption that there is a property interest in trade 
secrets would sufficiently justify the protection which is constantly given 
them,° such a finding is not essential for every case. If the defendant 
has expressly promised not to disclose or use the secret,® or if, in view 
of the relationship between the parties, usually that of employer and 
employee, and from a consideration of the subject matter, a contract 
for secrecy may be inferred,’ relief can be rested on other grounds. 
Since the legal remedy is ordinarily inadequate, the promisor can be en- 
joined from disclosure or use on the theory of specific enforcement of 
the contract; ® and after disclosure or use, damages can be awarded for 
the breach.® Similarly, in situations in which the principle of Lumley 
v. Gye *° is applicable," like injunctive and compensatory relief may be 
had against third persons who seek to acquire or use information 





v. Ryan, 71 N. J. Eq. 575, 64 Atl. 436 (1906), and Bristol v. Equitable Life Assur., 
etc., 132 N. Y. 264, 30 N. E. 506 (1892), the courts distinguished ideas from trade 
secrets. But that the line between them is blurred is illustrated by Burnell v. 
Chown, 69 Fed. 993 (N. D. Ohio 1895) ; Montegut v. Hickson, 178 App. Div. 94, 
164 N. Y. Supp. 858 (1917). 

5 An early case refused protection from disclosure for the reason that the secret 
would be disclosed during trial. Newberry v. James, 3 Mer. 446 (1817). But in 
Stone v. Goss, 65 N. J. Eq. 756, 55 Atl. 736 (1903), relief was given nevertheless. 
To avoid disclosure, evidence may be taken in camera. Du Pont Power Co. v. Mas- 
land, 244 U.S. 100 (1917) ; Stone v. Goss, supra. Obviously, the secret should not 
be inserted in the decree. Pomeroy Ink Co. v. Pomeroy, 77 N. J. Eq. 293, 78 Atl. 
698 (1910). 

6 Wiggins Son’s Co. v. Cott-a-Lap Co., 169 Fed. 150 (D. Conn. 1909) ; Wester- 
velt v. Nat. Paper Co., 154 Ind. 673, 57 N. E. 552 (1900) ; Tode v. Gross, 127 N. Y. 
480, 28 N. E. 469 (1891); Frelach v. Despar, 165 Pa. 24, 30 Atl. 521 (1894). See 
Brand, Common Law “ Property in Notion” (1912) 1 BencH & Bar (N. 5.) 100, 
113, n.59. Such contracts are not void as being either in restraint of trade or con- 
trary to public policy. Tode v. Gross, supra; Thum v. Tlocynski, 114 Mich. 149, 
72 N. W. 140 (1897). 

7 Aronson v. Orlov, 228 Mass. 1, 116 N. E. 951 (1917) ; Sanitas Nut Food Co. v. 
Cemer, 134 Mich. 370, 96 N. W. 454 (1903) ; Little v. Gallus, 4 App. Div. 569, 38 
N. Y. Supp. 487 (1896). The suggestion in (1919) 19 Cox. L. Rev. 233, 235, that 
to imply a contract where there is no express one is to say that a contract is un- 
necessary, unjustly belittles the possibility of implication. However, not everything 
which an employee learns in his employment is a trade secret. Gossard Co. v. 
Crosby, 132 Iowa 155, 109 N. W. 483 (1906); see Fish, Ethics of Trade Secrets 
(1907) 29 Proc. Am. Soc. Mecu. ENG. 13, 30. Formulae of common knowledge or 
those known to the employee before entering the employment are not trade secrets. 
Victor Chemical Work v. Iliff, 299 Ill. 532, 132 N. E. 806 (1921); Hamilton Mfg. 
Co. v. Tubbs Mfg. Co., supra note 2. An ex-employee may solicit customers of a 
former employer if this is not done in breach of confidence or by unfair means. 
Scott v. Co., Inc. v. Scott, 186 App. Div. 518, 174 N. Y. Supp. 583 (1919); see 
(1923) 23 Cor. L. REv. 164, 166. 

8 Stone v. Goss, supra note 5; Frelach v. Despar, supra note 6; Wiggins Son’s Co. 
v. Cott-a-Lap Co., supra note 6; see Brand, supra note 6, at 113, n.59; (1906) 
19 Harv. L. REv. 537. 

P Re Tode v. Gross, supra note 6; see Frelach v. Despar, supra note 6, at 25, 30 
tl. at 522. 

10 2 E. & B. 216 (1853), permitting an action of tort for malicious interference 
with contract relations. : 

11 Most jurisdictions give relief against one who induces a breach of contract. 
Some deny relief unless there is force, threat of force, or fraud. But, in the absence 
of a case of equitable conversion, one who merely deals with a contracting party 
with knowledge of the breach is not liable. See Carpenter, Interference With Con- 
tract Relations (1928) 41 Harv. L. REv. 728, 729-30. 
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divulged in breach of contract.’* Moreover, if the secret is incident to a 
confidential relationship,’* equity will on familiar principles enjoin 
divulgence, acquisition, or use in breach of confidence,'* and will give 
adequate relief against anyone colluding in the breach.*® 

But situations occur in which there is no contractural or confidential 
relationship, or if such is present, then in which either the principle of 
Lumley v. Gye is inapplicable or in which there is no collusion in a 
breach of confidence. In these cases, it becomes essential to determine 
whether trade secrets will be protected as such and, if so, whether as an 
interest in property. An examination of the decisions reveals the unmis- 
takable tendency of the courts to protect trade secrets against persons 
whose acquisition or use would be inequitable. Thus, protection will be 
given against persons who acquire knowledge of the secret through theft 
or fraud,'® or knowingly from one guilty of such.‘* Similarly relief 
should be given against an innocent donee from one whose communica- 
tion of the secret is wrongful.** But relief is denied against a bona fide 
purchaser for value,’® and probably against a donee from one whose 
communication is not wrongful,”° and also against one who either inde- 
pendently or by an analysis of the product has acquired knowledge of 
the secret.** 





12 Stone v. Goss, supra note 5; Wireless Specialty Co. v. Mica Condenser Co., 
239 Mass. 158, 131 N. E. 307 (1921) ; Macbeth Co. v. Schnelbach, 239 Pa. 76, 86 
Atl. 688 (1913). 

13 Baldwin v. Von Micheroux, 83 Hun 43, 31 N. Y. Supp. 696 (1894) (partners) ; 
Vulcan Detinning Co. v. Am. Can Co., 72 N. J. Eq. 387, 67 Atl. 339 (1906) (cor- 
poration and director); Aronson v. Orlov, supra note 7 (employer-employee). 
Parties merely contemplating the relationships enumerated above, or a sale or con- 
tract involving a trade secret are probably not in a confidential relationship. Cf. 
Bristol v. Equitable Life Assur., etc., supra note 4; Masline v. N. Y., N. H., & H. 
R. R., 95 Conn. 702, 122 Atl. 639 (1920); Soule v. Bon Ami, 201 App. Div. 794, 
195 N. Y. Supp. 574 (1922). But if the secret is divulged in confidence recognized 
by the hearer, protection should be given against a violation of that confidence. 
(1927) 12 Corn. L. Q. 502. 

14 Maas & Waldstein v. Walker, supra note 4; see cases cited supra note 12; 
(1897) 11 Harv. L. REv. 262. 

15 Vulcan Detinning Co. v. Am. Can Co., supra note 13. 

16 Irving Tron Works v. Kerlow Steel Flooring Co., 143 Atl. 145 (N. J. 1928); 
Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 12 (1889); cf. Montegut v. Hickson, 
supra note 4; see Stewart v. Hook, 118 Ga. 445, 447, 45 S. E. 369, 370 (1903). The 
court will enjoin its use. Tabor v. Hoffman, supra. And it will order an accounting 
if requested. Irving Iron Works v. Kerlow Steel Flooring Co., supra. But relief 
will not extend beyond what is necessary to protect the petitioner. Nulomoline Co. 
v. Dickinson, 254 Fed. 296 (C. C. A. 3d, 1918). 

17 By an application of familiar principles this would follow from the cases 
cited supra note 16. 

18 See Whitlock, supra note 4, at 85; (1897) 11 Harv. L. Rev. 262. 

19 Stewart v. Hook, supra note 16; Chadwick v. Covell, 151 Mass. 190, 23 N. E. 
1068 (1890) ; Watkins v. Landon, 52 Minn. 389, 54 N. W. 193 (1893). 

20 Cf. Chadwick v. Covell, supra note 19. 

21 Westcott Chuck Co. v. Oneida Nat. Chuck Co., 122 App. Div. 260, 106 N. Y. 
Supp. 1016 (1907) ; see Park & Son’s Co. v. Hartman, 153 Fed. 24, 29 (C.C. A. 6th, 
1907). Experiments to discover the secret are common. See Stone v. Goss, supra 
note 5, at 757, 55 Atl. at 737; Maas & Waldstein v. Walker, supra note 4, at 277. 
But because the secret is discoverable by fair means does not preclude an injunction 
against one who has procured it wrongfully. Tabor v. Hoffman, supra note 16; 
Stone v. Goss, supra note 5. 
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Although the language of the courts is to the effect that there is before 
publication ** a “ property ” or “ kind of property ” ** in a trade secret 
which is protected in certain cases, it has been suggested that the prop- 
erty concept is merely “an unanalyzed expression of certain secondary 
consequences of the primary fact that the iaw makes some rudimentary 
requirements of good faith.” ** This is not necessarily true. For if it 
be granted that there is a property interest in a trade secret, then the 
elusive nature of the subject matter and considerations of fairness may 
merely make the element of good faith extremely important in securing 
an equitable result. Moreover, that bad faith alone is not sufficient as a 
basis for relief is demonstrated by cases involving ideas or schemes. 
These are not regarded as property,” and relicf is not given against 
persons who make use of them in bad faith.2® But it is not contended 
that the property concept is free from difficulty. True, once the 
secret has been divulged, it cannot thereafter be effectively reduced 
to possession, and it may be that the usual ideas of legal and equitable 
title may be difficult or impossible of application.2* Yet the use of 
a property concept in cases in which protection for a secret is sought 
is neither strained nor unfamiliar since a trade secret is assignable,”* 
taxable,”® can form the res of a trust,®°° and passes to the trustee in 
bankruptcy.** 





22 Placing the product on the market is considered a publication. See Tabor v. 
Hoffman, supra note 16, at 35, 23 N. E.at 12. And so is any non-confidential dis- 
closure. But a communication in a confidential relationship or to one who contracts 
not to disclose is not a publication. Peabody v. Norfolk, 98 Mass. 452 (1868) ; 
Vulcan Detinning Co. v. Am. Can Co., supra note 13. Nor should a communication 
in recognized confidence be such. 

23 Chadwick v. Covell, supra note 19; Tabor v. Hoffman; Stewart v. Hook, 
both supra note 16. Contra: Park & Son’s Co. v. Hartman, supra note 21, at 29. 

24 Holmes, J., in Du Pont Power Co. v. Masland, supra note 5, at 102. See 
(1919) 19 Cox. L. Rev. 233; (1923) 23 Cor. L. Rev. 184; (1906) 20 Harv. L. 
REv. 143. 

25 Burnell v. Chown; Haskins v. Ryan, both supra note 4. But cf. Bristol v. 
Equitable Life Assur., etc., supra note 4. Ideas may be protected by contract. See 
Bristol v. Equitable Life Assur., etc., supra note 4, at 267, 30 N. E. at 507. 

26 Burnell v. Chown, supra note 4; cf. Haskins v. Ryan, supra note 4. It is 
suggested in (1919) Cox. L. REv. 233, 237, that the ratio decidendi of these cases is 
the absence of pecuniary damages to the plaintiff, whereas in the trade secret cases 
pecuniary damage is invariably present. It is further suggested that if in the trade 
secret case, there is no damage to the plaintiff, an injunction against use should be 
denied. This would not, however, necessarily disprove the property theory. See 
Brand, supra note 6. 

27 (1919) 19 Cor. L. Rev. 233; see Whitlock, supra note 4, at 87. Where a 
secret is communicated to several employees, where is the legal title? In a case 
like Chadwick v. Covell, supra note 19, both the inventor and the bona fide pur- 
chaser are permitted to use the secret as owners. we 

28 Chadwick v. Covell, supra note 19 (assignable). A contract to assign is spe- 
cifically enforceable. Bryson v. Whitehead, 1 Sim. & Stu. 74 (1822). The vendee 
has the same right as the vendor to protect the secret against disclosure or use. 
Simmons Medicine Co. v. Simmons, 81 Fed. 163 (E. D. Ark. 1897). 

29 In re Brandreth’s Estate, 28 Misc. 468, 59 N. Y. Supp. 1092 (1899). 

30 Green v. Folgham, 1 Sim. & Stu. 398 (1823). 

81 Jn re Keene, [1922] 2 Ch. 475. A mere idea, however, not being property 
does not pass. Rosenthal v. Goldstein, 112 Misc. 606, 183 N. Y. Supp. 582 (1920). 
A trade secret has also been held to be property within a statute requiring that stock 
be paid for in property. Durand v. Brown, 263 Fed. 609 (C. C. A. 6th, 1916). 
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Although a written trade secret by analogy to unpublished architect’s 
plans or market quotations ** might be regarded as literary property and 
protected as such, the authorities are silent on this point.** And even 
though as owner of the paper or other substance on which the secret is 
preserved, a person is entitled to the protection ordinarily given to a 
chattel, it is doubtful whether, apart from this, there is literary property 
in the secret itself. As a practical matter, it would be immaterial in 
most cases whether or not trade secrets be regarded as property so long 
as courts recognize that they are something of value and deserving of 
protection.** 





APPLICABILITY OF RULES OF EVIDENCE WHERE THE JUDGE Is THE 
TRIER OF Facts IN AN ACTION AT LAw. — Under the traditional view 
which regards the Anglo-American law of evidence as a product of the 
jury system,’ it may be urged that the rules of evidence applicable to 
jury trials should not prevail where the judge is also the trier of the 
facts.2, Certain practical considerations support this view. If the trial 





32 Cf. Wright v. Eisle, 86 App. Div. 356, 83 N. Y. Supp. 887 (1903) (architect’s 
plans) ; (1927) 40 Harv. L. Rev. 1017; Dodge Co. v. Construction Information Co., 
183 Mass. 62, 66 N. E. 204 (1903) (market quotations). 

33 Literary property before publication is protected in the same manner as other 
personal property. Aronson v. Baker, 43 N. J. Eq. 365, 12 Atl. 177 (1887); see 
Baker v. Libbie, 210 Mass. 599, 604, 97 N. E. 109, 111 (1912). The property right 
exists apart from the paper on which the ideas are presented. Baker v. Libbie, 
supra; see Werckmeister v. Am. Lithographic Co., 142 Fed. 827, 830 (C. C. S. D. 
N. Y. 1905). The owner can enjoin publication or use even by a bona fide pur- 
chaser for value. Aronson v. Baker, supra; see Mackay v. Franklin Realty Co., 
288 Pa. 207, 210, 135 Atl. 613, 614 (1927). It is doubtful whether literary property 
includes productions not of a literary, artistic, or intellectual character. But cf. 
Grand Union Tea Co. v. Dodds, 164 Mich. 50, 128 N. W. 1090 (1910); Taft v. 
Smith, 76 Misc. 283, 134 N. Y. Supp. ror (1912). 

34 Tt is suggested in (1919) 19 Cov. L. Rev. 233, 238, that the basis for relief is 
really unfair competition. But inequitable user of trade secrets and unfair com- 
petition are quite distinct. Sipe & Co. v. Columbia Refining Co., 171 Fed. 295 
(Cc. C. §. D. N. Y. 1909). While the presence of unfair competition makes a 
stronger case for relief, its absence should not preclude it. Since a trade secret can 
be sold apart from a business, user by another diminishes its market value, and use 
should therefore be enjoined even if there is no competition. 


1 y WicmorE, Evipence (2d ed. 1923) § 4b; THAYER, PRELIMINARY TREATISE ON 
EvM@ENCE AT THE Common LAw (1898) 180, 266, 534; MAINE, VILLAGE Com- 
MUNITIES (7th ed. 1895) 302. 

2 See 1 WicmMorE, Evmence § 4b; Pound, J., dissenting, in Carroll v. Knicker- 
bocker Ice Co., 218 N. Y. 435, 447, 113 N. E. 507, 511 (1916). On the general 
topic, see Maguire and Epstein, Rules of Evidence in Preliminary Controversies as 
to Admissibility (1927) 36 Yate L. J. 1101; (1915) 1 Iowa L. Butt. 144. 

The scope of this note is limited chiefly to actions at law. But it is generally 
said that the same rules of evidence apply in equity. 1 Wicmore, Evmence § 4. 
A number of courts, however, have stated that in equity the rules are not so strict. 
Boulder & White Rock Ditch Co. v. Leggett Ditch & Reservoir Co., 36 Colo. 455, 
86 Pac. tor (1906). But cf. Spanagel v. Dillinger, 38 Cal. 278 (1869). The old 
equity practice, which employs references and depositions, results in the admission 
of almost all the offered evidence. See THAYER, PRELIMINARY TREATISE ON EvtI- 
DENCE AT THE CoMMON Law 529; cf. People v. Fitzgerald, 244 N. Y. 307, 155 N. E. 
584 (1927) (juvenile court), commented upon in (1927) 36 Yate L. J. 1185. For 
rules of evidence before administrative tribunals, see 1 W1icMoRE, EvIDENCE §§ 4a-4C; 
Ross, Applicability of Common Law Rules of Evidence in Proceedings before Work- 
men’s Compensation Commissions (1923) 36 Harv. L. Rev. 263. 
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judge may exercise discretion, the many over-refinements which impair 
the whole system will tend to disappear; and because a strong case of 
abuse of discretion would probably be necessary to obtain a reversal, ap- 
peals on questions of evidence should decrease. Moreover, it is often 
psychologically impossible for a judge effectively to apply rules of evi- 
dence to himself; for since he must frequently listen to testimony in 
order to determine its admissibility, he may be unable to eradicate its 
influence in a later decision on the facts. The paramount reason, how- 
ever, for the view that the exclusionary rules should not bind the judge 
is that such rules are designed to keep from the jurors relevant evidence 
which laymen are considered unable to evaluate, but which a judge is 
supposedly qualified to handle.* Unquestionably, an experienced judge 
can appraise the probative value of evidence better than the average 
juror. But since jurors normally must act on all sorts of evidence in 
governing their daily affairs,® and since the judges who preside in courts 
of first instance often lack the desired training and experience, it may be 
doubted whether the difference in fact-finding ability is great. Although 
there is apparently no middle course between applying the jury rules 
and giving the judge general discretion,® it is highly questionable 
whether the ordinary rules of evidence should be wholly abandoned 
where the judge is the sole trier of fact.’ Trial judges already possess a 
great deal of discretion, but if they cannot be trusted to comment on the 
evidence, logically they should not be permitted to receive testimony 
indiscriminately. Judicial tyranny * would otherwise be rendered pos- 
sible. Furthérmore, because of the unpredictability of the type of evi- 
dence which may be received, counsel would often encounter great diffi- 
culty in preparing cases for trial. 

In situations where the decision is temporary or preliminary,® as in 
the granting of an interlocutory order or a motion for a new trial, some 
laxity might be permitted,’° since any errors may be rectified in the 
later definitive proceedings. But where, except for appellate review, 
the decision is final, the general assumption seems to be that the jury 





3 See Maguire and Epstein, supra note 2, at 1115; MAINE, VILLAGE COMMUNITIES 
322; Dobbs v. State, 148 Md. 34, 47-49, 129 Atl. 275, 281 (1925); cf. THAYER, PrE- 
LIMINARY TREATISE ON EVIDENCE AT THE ComMMON LAW 529. 

4 See 1 WicmoreE, Evipence § 4b; Sunderland, Inefficiency of the American 
Jury (1915) 13 Micu. L. REv. 302, 311-12; Wright v. Doe d. Tatham, 7 A. & E. 
313, 375 (1837) ; Shortz v. Quigley, 1 Binney 222, 224 (Pa. 1807). 

5 Cf. MaInE, VILLAGE COMMUNITIES 322. 

6 See, however, infra pp. 261-62. 

7 But see Maguire and Epstein, supra note 2, at 1102, 1113; THAYER, PRELIMI- 
NARY TREATISE ON EvyIDENCE AT THE ComMoN LAw 537. 

8 It is often a practical impossibility to object effectively to the reception of 
evidence by a judge who answers objections with the question, “ Can’t you trust 
me?” Cf. Ex parte Ung King Ieng, 213 Fed. 119 (N. D. Cal. 1914). But cf. 
Lehman, Technical Rules of Evidence (1926) 26 Cor. L. Rev. 509, 518-19. 

® Where preliminary questions are for the judge alone, they are not preliminary 
in this sense. But cf. Maguire and Epstein, supra note 2, at 1102. 

10 Soebel v. Boston Elevated Ry., 197 Mass. 46, 83 N. E. 3 (1908) (motion for 
new trial) ; cf. Reg. v. Ryle, 9 M. & W. 227 (1841) (preliminary inquisition). But 
cf. Kipp v. Clinger, 97 Minn. 135, 106 N. W. 108 (1906) (motion to vacate judg- 
ment). It is arguable that the court should be strict about the reception of evi- 
dence in ex parte hearings because of the absence of opponents. Jn re McCraven, 
87 N. J. Eq. 28, 99 Atl. 619 (1916). 
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rules are applicable." In such fundamental matters as the right to 
cross-examine ** and to introduce evidence,’* the wisdom of dual ap- 
plicability is obvious. And where evidence is excluded as a matter of 
policy, such considerations seem of equal importance. Thus, the prefer- 
ential best evidence rule as to documents ** and the protective priv- 
ileges*® should be of general application. The opinion rule, whether 
based on superfluity or confusion of issues, should, however, be discre- 
tionary.*° Where a prospective witness is disqualified from testifying 
because of personal incompetency, he is likewise unfit to be heard by a 
judge. And if only competent witnesses are to testify, a challenged wit- 
ness should not be permitted, on the voir dire, to offer evidence as to his 
own competency until his merits are proved.’’ But this may often be 
the only means of proving competency, and it is usually permitted.'® 
The hearsay rule offers the most serious objection to any judicial dis- 
cretion. Traditionally regarded as a product par excellence of the jury 
system,’® the argument that it is historically applicable only to juries is 
plausible. And even though this basis of the rule is highly questionable, 
a similar conclusion may be reached on the view that the hearsay rule is 
an historical accident.2° But the theory that the basis of the rule, his- 





11 See Maguire and Epstein, supra note 2, at 1111, 1121-22; 9 HoLtpswortH, 
History oF ENcGLisH LAw (1926) 127; People v. Plyeer, 126 Cal. 379, 58 Pac. 904 
(1899) ; Dobbs v. State, supra note 3; In re Poole, 227 Mass. 29, 116 N. E. 227 
(1917) ; cf. McKay v. Lasher, 121 N. Y. 477, 24 N. E. 711 (1890). But see Matter 
of Mower’s Appeal, 48 Mich. 441, 449 (1882); Powers & Boyd Cornice & Roofing 
Co. v. Muir, 146 Mo. App. 36, 56-57, 123 S. W. 490, 496 (1909). Professor Wig- 
more states that the ordinary rules of evidence do not apply in preliminary ques- 
tions. 3 WIGMORE, EVIDENCE § 1385. 

12 Woodworth v. Brooklyn Elevated Ry., 22 App. Div. 501, 48 N. Y. Supp. 80 
(1897) ; cf. Maltez v. Nagle, 27 F.(2d) 835 (C. C. A. oth, 1928) (immigration hear- 
ing). But see 1 WicmMorE, EviwENcE § 487; Carter v. State, 63 Ala. 52, 54 (1879); 
cf. Commonwealth v. Morrell, 99 Mass. 542 (1868), limited by Commonwealth v. 
Hall, 164 Mass. 152, 41 N. E. 133 (1895). Most of the cases in this and the follow- 
ing footnote deal with preliminary questions. 

13 People v. Columbus, 49 Cal. App. 761, 194 Pac. 288 (1920); State v. 
Buchanan, 140 La. 420, 73 So. 253 (1916) ; People v. Fox, 121 N. Y. 440, 24 N. E. 
923 (1890). But cf. Hitchins v. Eardley, L. R. 2 P. & D. 248 (1871); Finch v. 
Chicago, M. & St. P. Ry., 46 Minn. 250, 48 N. W. 915 (1891). 

14 Cf. Carlisle v. Eady, 1 C. & P. 234 (1824); Babcock v. Smith, 31 Ill. 57 
(1863). 

15 State v. Thaden, 43 Minn. 253, 45 N. W. 447 (1890) ; In re Niday, 15 Idaho 
559, 98 Pac. 845 (1908). 

16 But cf. Safety Car Heating & Lighting Co. v. Gould Coupler Co., 239 Fed. 861 
(C. C. A. 2d, 1917) ; Haddock v. Meagher, 180 Iowa 264, 163 N. W. 417 (1917); 
cf. Hood v. New York, W. & B. Ry., 180 App. Div. 8, 167 N. Y. Supp. 490 (1917). 
The rules against character evidence and particular instances may perhaps be 
relaxed where based on the prevention of prejudice and confusion, but not where 
designed to prevent unfair surprise. Since the parol evidence rule is largely a 
matter of substantive law, it should be immaterial who tries the facts. 

17 To let him do so is especially illogical where evidence of incompetence has 
been previously adduced. Pittsburg Coal Co. v. Foster, 59 Pa. 365 (1868). But see 
Maguire and Epstein, supra note 2, at 1122 et seq. 

18 Carlisle v. Eady, supra note 14; Williams v. State, 12 Tex. Cr. App. 127 
(1882) ; see Campbell v. Campbell, 130 Ill. 466, 473, 22 N. E. 620, 621 (1889); cf. 
Babcock v. Smith, supra note 14. Contra: Smith v. Coffin, 18 Me. 157 (1841). 

19 7 WicMoRE, EvENCE 136; see also THAYER, LEGAL Essays (1908) 263-65. 

20 See THAYER, PRELIMINARY TREATISE ON EvIDENCE AT THE ComMON LAW 
498-501, 519, 524; cf. 1 MUNIMENTA GILDHALLAE LonpontEnsis (Liber Albus, Riley 
ed. 1859) 62; 1 BoroucH Customs (Selden Soc. 1904) 48, 168, 206, 213. 
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torically as well as rationally, rests upon a perception of the dangers 
resulting from the inability to cross-examine,”* would justify its applica- 
tion alike to judge and jury. Moreover, in systems devoid of the jury, 
rules excluding hearsay are not unknown.?? The misleading effect of 
hearsay evidence dissuades its admission for even experienced judges.”* 
The cases which permit affidavits as to newly discovered evidence, based 
on hearsay, on motions for new trial ** are not necessarily opposed to 
the general principle; for the affidavit is not thereby admitted in the 
final determination of the case. Similarly, expediency may justify its 
use in extradition 2° and habeas corpus *° proceedings, and as a founda- 
tion for secondary evidence of documents.** On the other hand, ad- 
mittedly pure hearsay statements have sometimes been received.** 
Where the only means of proving that a hearsay statement falls within 
one of the recognized exceptions is the declaration itself,?° necessity 
‘ might require its use, but most of the cases nevertheless exclude such 
statements.*° 

Since the general problem under discussion is very infrequently 
raised,** it is difficult to ascertain the scope of the decisions.*? But 
the recurrent assumption by appellate courts that the trial judge has 
disregarded the incompetent evidence in reaching his decisions ** presup- 
poses the applicability of the restrictive rules and at the same time 
grants a modicum of discretion. Until the underlying purposes of rules 





21 See 3 WicMoreE, EvipeNce § 1364; Annesley v. Anglesea, 17 How. St. Tr. 
1139, 1161 (1743); Berkeley Peerage Case, 4 Camp. 401, 404-06, 412 (1811). 

22 See Kulischer, Das Zeugnis von Horensagen (1907) 34 ZEITSCHRIFT FUR DAS 
PrivAT UND OFFENTLICHE RECHT 169; VisIcoTHIC CopE (Forum Judicum, Scott’s 
tr. 1910) 57; 1 Laws or Las Siete Partmas (Moreau Lislet and Carleton’s tr. 
1820) 204-05; BUCKLAND, TExT Book oF Roman LAw (1921) 662; cf. DEeur. xix, 
15; Nov. xc, C.2. 

23 See (1925) 3 N. Y. L. Rev. 83. But see 4 CHAMBERLAYNE, MopERN LAW OF 
EvIENCE (1913) § 2719; see also 1 WiGMORE, EvIDENCE 136; 3 id. §§$ 1362, 1364, 
5 367; Morgan, Relation between Hearsay and Preserved Memory (1927) 40 Harv. 

. REv. 712. 

24 Smith v. Cushing, 18 Wis. 295 (1864) ; Soebel v. Boston Elevated Ry., supra 
note 10; see (1908) 21 Harv. L. REv. 440. 

25 Cf. Collins v. Loisel, 259 U. S. 309 (1922). 

26 Robertson v. Heath, 132 Ga. 310, 64 S. E. 73 (1999); State v. Lyon, 1 
N. J. L. 403 (1789). 

27 Beall v. Francis, 163 Ga. 894, 137 S. E. 251 (1927); Lett v. State, 124 Ala. 
64, 27 So. 256 (1900). 

28 Bridges v. Hyatt, 2 Abb. Pr. 449 (1856) ; cf. Meldrum v. State, 23 Wyo. 12, 
_ i 596 (1915). Contra: Valuenzuela v. State, 30 Ariz. 458, 248 Pac. 36 

1926). 

29 Thus, in a dying declaration, the realization of impending death may be 
evidenced only by the declaration itself. The realization of impending death might, 
however, be admitted as an extension of the exception for declarations as to pres- 
ently existing state of mind. * 

80 Proctor v. Lainson, 7 C. & P. 629 (1836); Bower v. Cohen, 126 Ga. 35, 
54 S. E. 918 (1906) ; State v. Walker, 124 Iowa 414, 100 N. W. 354 (1904). Contra: 
Rex v. Reason, 1 Strange 499 (1722) (dying declaration) semble. 

. 81 For this reason, many of the cases cited herein support the text only by im- 
plication. 

82 In practice, however, the rules are frequently not scrupulously adhered to 
before a judge alone. See Marne, VittacE CoMMUNITIES 302; Pound, J., in Car- 
roll v. Knickerbocker Ice Co., supra note 2, at 448, 113 N. E. at 511. 

83 Powers & Boyd Cornice & Roofing Co. v. Muir, supra note 11; Smith Premier 
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of evidence are worked out with more certainty, and trial judges 
selected with more care, this duplicitous solution may perhaps be 
practicable. 





Situs OF A DoMESTIC CORPORATION WITHIN THE STATE FOR THE 
PuRPOSE OF TAXATION. — The maxim of medieval law, mobilia sequun- 
tur personam,' was never an unyielding rule of the common law of this 
country, at least so far as taxation was concerned.” When the owner 
was domiciled and his property present in the same state, taxes might 
be levied either at the domicil or the situs. During modern times the 
latter has become more and more the statutory location,* especially for 
tangible property.° However, in regard to certain kinds of tangible 
goods,® and most intangible property,’ the domicil of the owner is by 
statutory regulation still the /ocus for taxation.® 

The domicil ® of a domestic corporation within the state of its origin 
is at the location of its principal office or place of business*® and 
usually by legislative mandate such office is the proper place for the 
assessment of taxes on property not assessed at the situs.‘ Further- 
more, statutes require that the certificate of incorporation name the 





Typewriter Co. v. Mayhew, 65 Neb. 65, 90 N. W. 939 (1902). See also People v. 
Delaney, 52 Cal. App. 765, 199 Pac. 896 (1921); State v. Monich, 74 N. J. L. 522, 
64 Atl. 1016 (1906). 


1 See Story, Conriict or Laws (1834) § 378; 1 Baupry-LacaNTINERIE, PréEcIs 
DE Droit CIviLE (11™° ed. 1912) § 78. ‘ 

2 Pullman’s Palace-Car Co. v. Pennsylvania, 141 U. S. 18 (1890) ; Columbus 
Southern Ry. v. Wright, 151 U. S. 470 (1893). The maxim is a part of the French 
customary law and grew up in the Middle Ages when movable property consisted 
mainly of gold and jewels, ordinarily carried on the person of the owner. It had 
reference also to the law of descent. See BAupry-LACANTINERIE, op. cit. supra 
note 1, § 78. 

8 St. Louis v. Ferry Co., 11 Wall. 423 (U.S. 1870) ; 2 Cootey, Taxation (4th 
ed. 1924) § 440. 

# See Pullman’s Palace-Car Co. v. Pennsylvania, 141 U. S. 18, 22 (1890). 

5 Irr. Rev. Stat. (Cahill, 1927) c. 120, § 8 et seg.; Onto Gen. Cope (Page, 
1926) § 5371; State ex rel. Lake Nebagamon Ice Co. v. McPhee, 149 Wis. 76, 135 
N. W. 470 (1912). 

6 Pacific R. R. v. Cass County, 53 Mo. 17 (1873) (rolling-stock) ; Milwaukee 
Steamship Co. v. City of Milwaukee, 83 Wis. 590, 53 N. W. 839 (1892) (vessels). 

7 Hawley v. Malden, 232 U.S. 1 (1913). See cases collected in L. R. A. 1915C 
914; 2 Cootey, TAXATION § 455; (1928) 41 Harv. L. Rev. 1066. 

8 Tnx. Rev. Strat. (Cahill, 1927) c. 120, § 7; Minn. Star. (Mason, 1927) § 2003. 
And where there is no statutory provision, taxation is at the domicil. Arkadel- 
phia Milling Co. v. Board of Equalization, 126 Ark. 611, 191 S. W. 410 (1916); 
Grundy County v. Tennessee Coal, etc. Co., 94 Tenn. 295, 29 S. W. 116 (1895) ; 
2 Cootry, TAXATION § 484. 

® The word is here used in the sense of place of residence within the state of 
origin. As to whether a corporation can truly be said to have a domicil see 
Young, Nationality of Juristic Persons (1908) 22 Harv. L. Rev. 1, 13. 

10 Harris Lumber Co. v. Grandstaff, 78 Ark. 187, 95 S. W. 772 (1906) ; People 
v. Chalmers & Williams Co., 328 Ill. 413, 159 N. E. 794 (1927); State v. Warford, 
37 N. J. L. 397 (1875); Island Creek Fuel Co. v. Harshbarger, 73 W. Va. 397, 80 
S. E. 504 (1913). 

11 N. Y. Ann. Cons. Laws (2d ed. 1917) c. 62, art. I, § 11; Itz. Rev. Stat. 
(Cahill, 1927) c. 120, § 7; Va. Cope ANN. (1924) § 2307; Wis. Strat. (1927) § 70.14. 
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company’s principal office or place of business.’* This requirement 
does not necessarily mean the place where the major part of its 
business operations is conducted, but is generally construed to sig- 
nify its main administrative office for the management of corporate 
affairs.** 

One of the results of this situation has been that varying tax rates 
in different parts of the same state have led corporations to name as 
their principal headquarters a locality with a low rate where they: 
maintain a purely nominal office,‘* while all their corporate activities 
are in reality directed from some large city. The Ohio supreme court, 
following previous decisions in its own jurisdiction and in New York 
and Virginia,’® recently held such practice to be within the rights of 
the corporation, and refused to allow the city which furnished municipal 
advantages to the actual office to tax the corporate personalty.*® On 
the other hand, a number of states have taken the opposite view, and 
in like circumstances tax the corporation where its corporate business 
is actually conducted.*’ 





12 Try. Rev. Stat. (Cahill, 1927) c. 32, §4; Micu. Comp. Laws (Cahill, Supp. 
1922) §9053(11); N. Y. Ann. Cons. Laws (2d ed. 1917) c. 12, art. 2, §2; VA. 
Cope ANN. (1924) § 3850. 

13 Galveston Ry. v. Gonzales, 151 U.S. 496 (1893) ; Jossey v. Georgia & A. Ry., 
102 Ga. 706, 28 S. E. 273 (1897); People v. Mystic Workers, 270 Ill. 496, 110 N. E. 
907 (1915); State v. Iverson, 108 Minn. 316, 122 N. W. 165 (1909); Grundy 
County v. Tennessee Coal Co., 94 Tenn. 295, 29 S. W. 116 (1895); BEALE, FoREIGN 
CorPoRATIONS (1904) § 77; 2 CooLtEy, TAXATION § 485; 7 THompson, CoRPORA- 
Tions (3d ed. 1927) § 5866. Cf. Kennett v. Woodward-Mason Co., 68 N. H. 432, 
39 Atl. 585 (1895). In Jossey v. Georgia & A. Ry., supra, the court held that the 
principal office included the office of the president and other officers representing 
the corporate entity, the place where corporate books are kept, the place of trans- 
acting the corporate business proper, the place of distribution of profits, the place 
of offices of those managing corporate affairs, and the place of holding corporate 
meetings, but not necessarily the location of administrative offices. In the light of 
the other decisions, such a definition seems too inclusive. 

14 Generally, a room is rented, a small sign may be erected, and annual meet- 
ings called there for adjournment to the city office. See Detroit Trans. Co. v. 
Board of Assessors, 91 Mich. 382, 51 N. W. 978 (1892), and cases cited infra notes 
15 and 17. 

15 Pelton v. Transportation Co., 37 Ohio St. 450 (1882); Western Trans. Co. 
v. Scheu, 19 N. Y. 408 (1859); Union Steamship Co. v. City of Buffalo, 82 N. Y. 
351 (1880) ; Loyd’s Executorial Trustees v. City of Lynchburg, 113 Va. 627, 75 
S. E. 233 (1912); see Koochiching Co. v. Mitchell, 186 Iowa 1216, 173 N. W. 151 
(1919) ; cf. Southern Express Co. v. Patterson, 122 Tenn. 279, 123 S. W. 353 (1909) 
(statutory requirement that corporation be assessed at place fixed in charter). 

16 State v. Zangerle, 159 N. E. 823 (Ohio 1927), aff’g Stanton v. Tax Comm., 
159 N. E. 340 (Ohio Ct. of App. 1927). This was one of a number of cases wherein 
the county auditor of Cuyahoga county altered the tax returns of various corpora- 
tions who were actually managing corporate affairs from Cleveland, which was in 
that county, to include property located in Lake county, the place named as prin- 
cipal office in the certificates of incorporation. The state tax commission reversed 
such action on appeal by the corporation, and the ruling was upheld by the court 
of appeals and supreme court. : : 

17 Home Fire Ins. Co. v. Benton, 106 Ark. 552, 153 S. W. 830 (1913) ; Inter- 
Southern Life Ins. Co. v. Milliken, 149 Ky. 516, 149 S. W. 875 (1912). (But cf. 
City of Covington v. Standard Oil Co., 137 Ky. 837, 127 S. W. 480 (1910) ) ; Wood- 
sum Steamboat Co. v. Town of Sunapee, 74 N. H. 495, 69 Atl. 577 (1908) ; Detroit 
Trans. Co. v. Board of Assessors, 91 Mich. 382, 51 N. W. 978 (1892) ; see Milwau- 
kee Steamship Co. v. City of Milwaukee, 83 Wis. 590, 598, 53 N. W. 839, 841 
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It would seem that the latter conception is the more reasonable. 
The domicil of a corporation is a matter for the determination of the 
legislature which created it.’* It is clear that the legislative intent 
in calling for a designation of the principal office in the certificate of 
incorporation was to identify such domicil. Unless the corporation 
in good faith names what is, or is intended to be, its actual principal 
office, it has not specified its domicil and the state should not be bound 


‘thereby. The proponents of the contrary view argue that definiteness 


of location is so desirable that the statement in the certificate must 
be held conclusive.’® This position has been sustained by the federal 
courts in cases relating to service of process and mortgage registration.” 
But such cases are distinguishable in that the strong public interest in 
preventing tax evasion is not involved, and definiteness of the location 
is more desirable than its accuracy. In addition, in these cases there 
was no proof of mala fides in the corporation in naming its office in 
the certificate.* If the corporation in good faith names its proposed 
principal office,?* a later change of plan, or abandonment of the selected 
location, without the requisite statutory steps, should not result in a 
change of domicil,”* since ordinarily a corporate domicil once estab- 
lished cannot be changed except by legislative sanction.** A further 
argument *° based on the analogy drawn by some courts to cases of 
tax evasion by individuals seems peculiarly unfortunate. It is urged 
that since an individual may reside and be taxed in one locality and 
do business in another, the corporation should be given like privileges. 
But a mere statement of intent without actual residence will not create 





(1892) ; cf. (1912) 26 Harv. L. Rev. 266; (1912) 12 Cor. L. Rev. 735; 3 Cook, 

CorPorRATIONS (8th ed. 1923) §572a; 1 CLARK AND MARSHALL, PrIvATE CoRPORA- 

TIONS (1907) § 2938. 

; 18 See Ex parte Schollenberger, 96 U. S. 369, 377 (1877); 2 Coorey, TAXATION 
483. 

19 Western Trans. Co. v. Scheu, 19 N. Y. 408 (1859); State v. Zangerle, 159 
N. E. 823 (Ohio 1927). 

20 Fairbanks Shovel Co. v. Wills, 240 U. S. 642 (1915), aff’g 212 Fed. 688 
(C. C. A. 7th, 1914) (mortgages) ; Galveston Ry. v. Gonzales, 151 U. S. 496 (1893) 
(service) ; The Underwriter, 3 F.(2d) 483 (E. D. N. Y. 1925) (mortgages) ; cf. 
Hutcheson Mfg. Co. v. Chandler, 29 Ga. App. 726, 116 S. E. 849 (1922) (service) ; 
State v. District Ct., 191 Iowa 244, 182 N. W. 211 (1921) (service) ; see (1916) 11 
Int. L. Rev. 280. 

21 See The Underwriter, 3 F.(2d) 483 (E. D. N. Y. 1925). The question as to 
the intent with which the company named its office is of course not adverted to in 
such cases; it arises only in regard to securing a lower tax rate. 

22 If a company has more than one principal office it may choose the one to be 
its situs and such choice will be conclusive. City of Detroit v. Lothrop Estates 
Co., 136 Mich. 265, 99 N. W. 9 (1904). 

23 City of Covington v. Standard Oil Co., supra note 17; Langdon-Creasy Co. 
v. Trustees of Owenton, 116 Ky. 562, 76 S. W. 381 (1903). This explains the ap- 
parent conflict in Kentucky. In the Covington and Langdon-Creasy cases there 
was no attempt at evasion by the corporation, but a mere change of plan, and the 
certificate was held conclusive, but in Inter-Southern Life Ins. Co. v. Milliken, 
supra note 17, the corporation named a nominal office admittedly to escape taxa- 
tion. Assessment was allowed at the actual place of business. 

24 Milliken v. Southern Nat. Life Ins. Co., 155 Ky. 529, 159 S. W. 1141 (1913). 
For this reason the enactment of a statute promoting elasticity, such as the Michi- 
gan law, infra note 30, seems advisable. 

25 See Western Trans. Co. v. Scheu, 19 N. Y. 408, 412 (1859). 
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a domicil for an individual ** nor should it do so for a corporation. In 
any event, whether the view be taken that taxes should be assessed at 
the actual or at the nominal place of business, it seems that the cer- 
tificate will be conclusive against the corporation as to its location 
when third persons have relied thereon.*’ 

When the statute does not require a definite location of the principal 
office, the tendency is clearly to place the domicil at the actual place 
of business, even though the certificate of incorporation names a dif- 
ferent locality.2* And even those courts holding the certificate con- 
clusive have in some cases attempted to evade the unfortunate con- 
sequences of that rule.*® In at least one state, a statute definitely adopts 
the sounder view.*° The strongest argument in favor of the New York 
and Ohio decisions is found in legislative acquiescence, since the question 
is ultimately one of statutory interpretation.*t Perhaps in these states 
the silent approbation of the legislature must be deemed decisive of the 
matter. But in those states where the question would be a matter de 
novo, it seems that, in the absence of prohibitive statutory provisions, 
the view that the corporation must in good faith designate its actual 
place of business in order to be taxable at that place, should commend 
itself most strongly to the courts. 





RESTRICTIONS ON THE RIGHT OF ASSEMBLY. — The manifestations 
of the political, social, and industrial unrest following the World War 
have focussed public attention upon the so-called fundamental rights of 





26 Kerby v. Charlestown, 78 N. H. 301, 99 Atl. 835 (1916). 

27 People ex rel. Knickerbocker Press v. Barker, 87 Hun 341, 34 N. Y. Supp. 
269 (1895); People ex rel. Edison Elec. Co. v. Barker, 91 Hun 594, 36 N. Y. Supp. 
844 (1895); see Inter-Southern Life Ins. Co. v. Milliken; Detroit Trans. Co. v. 
Board of Assessors; Woodsum Steamboat Co. v. Town of Sunapee; all supra note 
17; 2 Cootey, TAXATION § 486. An interesting problem is presented in those states 
following the Kentucky view. If the locality where the actual office is situated 
taxes and the tax is paid, may the locality where the nominal office is situated tax 
on the grounds that the certificate is conclusive against the corporation? See 
Township of Portsmouth v. Cranage Co., 148 Mich. 230, 111 N. W. 749 (1907). 

28 Georgia Fire Ins. Co. v. Cedartown, 134 Ga. 87, 67 S. E. 410 (1909) ; Austen 
v. Hudson River Tel. Co., 73 Hun 96, 25 N. Y. Supp. 916 (1893); Milwaukee 
Steamship Co. v. City of Milwaukee, supra note 6; cf. Peter ‘Cooper’s Glue Fac- 
tory v. McMahon, 15 Abb. N. C. (N. Y. 1885) 314; Bransford v. Andrews, 123 
Tenn. 577, 133 S. W. 1104 (1910). 

29 McLean v. Wyandance Brick Co., 138 N. Y. 158, 33 N. E. 821 (1893) 
(where court attempts to give taxing jurisdiction by estoppel) ; McLean v. Couper 
Milling Co., 60 Hun 578, 893, 14 N. Y. Supp. 509 (1891). 

80 Micu. Comp. Laws (Cahill, 1915) § 4005. The statute provides that taxa- 
tion shall be at the office located in the certificate provided the corporation has an 
actual principal office there; if not, where the actual office is located. An additional 
provision that navigation companies should be taxed only where located by certifi- 
cate was held unconstitutional as a violation of the state uniform tax clause. 
Teagan Trans. Co. v. Board of Assessors, 139 Mich. 1, 102 N. W. 273 (1905). See 
Inu. Rev. Stat. (Cahill, 1927) c. 120, § 13; (1916) 12 Itz. L. REv. 280. 

81 In general the state statutes are very similar. The Ohio decisions might 
possibly be distinguished in that the statute calls for a statement of location or prin- 
cipal place of business. Onto Gren. Cope (Page, 1920) § 8625; see Stanton v. Tax 
Comm., 159 N. E. 340 (Ohio Ct. of App. 1927). But the language of the court is 
sufficiently broad fo eliminate the distinction. 
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personal liberty... Among those which have undergone reéxamination 
is the right of assembly. Although preserved by the Federal Constitu- 
tion * and the basic law of all but two® of the states,* the right long 
antedated these documents ° which merely furnished protection against 
legislative infringement. And even though the First Amendment limits 
only federal action ® “ abridging the right of the people peaceably to 
assemble,” * the broad scope recently given ® to the liberties ° protected 
by the Fourteenth Amendment would impose further limitations upon 
legislative action by the states..° However, since neither federal nor 
state constitutional provisions have been construed to prohibit the 
proper exercise of police power, the right of assembly has been 
kept within definite limits. An examination of the present extent 
of the constitutional protection afforded by such provisions seems 
timely. 

State legislation on the subject falls into two categories —the re- 
striction of all gatherings at particular times and in particular places, 
and the restriction of some gatherings at all times and places. In the 
first group may be placed the various municipal ordinances limiting the 
use of public streets and parks. It seems clear that a municipality, if 
properly authorized by the state,’ may prohibit or regulate the use of 





1 For recent books on the subject see CHAFEE, FREEDOM OF SPEECH (1920); 
CHAFEE, THE INQUIRING Minp (1928); Hays, Let FrEEpom RING (1928); see 
(1928) 42 Harv. L. REv. 142. 

2 U.S. Const. AMEND. art. I. 8 Minnesota and Virginia. 

4 See, e.g., Mass. Const. art. XIX; N. Y. Const. §9; Inu. Const. §17. For 
a further enumeration, see StmmsoNn, FEDERAL AND STATE CONSTITUTIONS (1908) 


7. 

5 See United States v. Cruikshank, 92 U.S. 542, 551 (1875); Mass. DEct. or 
Ricuts (1780) art. XIX; 3 THorprE, AMERICAN CHARTERS (1909) 1892; N. J. B. A. 
Rep. (1920-21) 47. There seems to be no specific constitutional right of assembly 
in England, but it is deduced from the right of free locomotion. Dicey, LAw oF 
THE CONSTITUTION (7th ed. 1915) 267, 494; STIMSON, op. cit. supra note 4, 147, 
n.6. For a discussion of the right of assembly in other foreign countries see the 
symposium entitled Public Meetings and Public Order (1888) 4 L. Q. REv. 78, 159, 
165, 169. 

6 United States v. Cruikshank, 92 U.S. 542 (1875). 

7 The right is not only political but includes a gathering for any other lawful 
purpose. McCratn, Constirutionat Law (2d ed. 1913) § 218. 

8 Allgeyer v. Louisiana, 165 U. S. 578 (1897) (freedom of contract); Meyer 
v. Nebraska, 262 U.S. 390 (1923) (freedom of education); Fiske v. Kansas, 274 
U. S. 380 (1927) ; see Holmes, J., dissenting, in Gitlow v. New York, 268 U. S. 652, 
672 (1925). But see Prudential Ins. Co. v. Cheek, 259 U. S. 530, 543 (1922). Cf. 
Note (1928) 41 Harv. L. Rev. 525. 

® See Shattuck, The True Meaning of the Term “ Liberty” in those Clauses in 
the Federal and State Constitutions which Protect “ Life, Liberty, and Property” 
(1891) 4 Harv. L. Rev. 365; Warren, The New Liberty Under the Fourteenth 
Amendment (1926) 39 Harv. L. Rev. 431; cf. Bradley, J., dissenting, in the 
Slaughter-House Cases, 16 Wall. 36, 122 (U.S. 1872). 

10 Fiske v. Kansas, 274 U. S. 380 (1927); cf. Davis v. Commonwealth, 167 
U. S. 43 (18907); Note (1928) 41 Harv. L. Rev. 525. But the right to assemble, 
for other than federal political purposes, is not one of the “ privileges and immuni- 
ties of citizens of the United States” protected by the first clause of the amend- 
ment. Presser v. Illinois, 116 U. S. 252 (1886). Contra: United States v. Hall, 
Fed. Cas. No. 15,282 (S. D. Ala. 1871). 

11 Commonwealth v. Davis, 162 Mass. 510, 39 N. E. 113 (1895); People v. 
Atwell, 232 N. Y. 96, 133 N. E. 364 (1921); cf. Anderson v. Tedford, 80 Fla. 376, 
85 So. 673 (1920). 
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public grounds for meetings in any manner it deems expedient.’ Nor 
will the existence of a limited discretionary power in the municipal offi- 
cials as to the grant of permits, invalidate the law.** Unfortunately, no 
effective means of preventing arbitrary or discriminatory exercise of 
such power seem available, although it has been suggested that a writ 
of mandamus might be used.** Though such ordinances are admittedly 
constitutional, executive wisdom should permit a liberal use of public 
grounds for assembly purposes.*® 

The criminal syndicalism statutes, enacted by almost a third of the 
states *° during the past decade, are typical of the second group of leg- 
islative regulations. These laws make criminal, membership in any 
organization advocating industrial or political change by force or vio- 
lence.1* The right of assembly guaranteed by the state constitutions is 
held not to include such meetings;** and the statutes have likewise been 





12 Davis v. Commonwealth, 167 U.S. 43 (1897) ; Fitts v. Atlanta, 121 Ga. 567, 
49 S. E. 793 (1905) ; Thomas v. City of Indianapolis, 195 Ind. 440, 145 N. E. 550 
(1924); People v. Atwell, 232 N. Y. 96, 133 N. E. 364 (1921); Duquesne v. 
Fincke, 269 Pa. 112, 112 Atl. 130 (1920); cf. Regina v. Grahame, 16 Cox C. C. 
420 (1888). But if only certain organizations are expressly excluded from the 
regulations, the ordinance is invalid. Commonwealth v. Mervis, 55 Pa. Sup. Ct. 
178 (1913) ; In re Garrabad, 84 Wis. 585, 54 N. W. 1104 (1893). But cf. People v. 
Zimmerman, U. S. Sup. Ct., decided Nov. 19, 1928. 

13 See cases cited supra note i2. Contra: State v. Coleman, 96 Conn. 190, 113 
Atl. 385 (1921); cf. Anderson v. Tedford, 80 Fla. 376, 85 So. 673 (1920). But the 
requirement that a twenty-four hour notice be given has been held unreasonable 
under the circumstances. Didz v. People, 28 Porto Rico 408 (1920). In the 
Salvation Army cases, ordinances requiring permits for street parades were held 
unconstitutional on the ground that since the privilege of parading could not be 
wholly prohibited, it could not be restricted in such a way as to give officials 
arbitrary power. The cases are collected in (1893) 19 L. R. A. 858. 

14 See People v. Atwell, 232 N. Y. 96, 102, 133 N. E. 364, 366 (1921); 
Duquesne v. Fincke, 269 Pa. 112, 121, 112 Atl. 130, 134 (1920). In the Atwell 
case, Pound, J., dissented on the ground that since the official there concerned had 
acted arbitrarily, the resultant unfairness rendered the statute unconstitutional. 
232 N. Y. at 104, 133 N. E. at 367; cf. Yick Wo v. Hopkins, 118 U. S. 356, 373 
(1886) ; Fiske v. Kansas, 274 U. S. 380, 387 (1927). For a vivid description of 
the difficulties of the situation, see Hays, Ler FreEpom RING 93 et seq. 

15 See CHAFEE, THE INQUIRING MinD 134. 

16 See, e.g., Cat. Gen. Laws (Deering, 1923) § 8428; Ky. Stat. (Carroll, 1922) 
1148; Onto Gen. Cope (Page, 1926) § 13421. Compare the criminal anarchy acts: 
Wasx. Comp. Strat. (Remington, 1922) § 2566; Wis. Stat. (1927) 347.14; N. Y. 
Crm. Cope (Gilbert, 1926) § 160. And cf. People v. Zimmerman, 241 N. Y. 405, 
150 N. E. 497 (1926), aff'd, U. S. Sup. Ct., Nov. 19, 1928 (dealing with the Ku 
Klux Klan law). 

17 The California statute, supra note 16, is typical. Syndicalism is defined in 
§1 as “any doctrine or precept advocating, teaching, or aiding and abetting the 
commission of crime, sabotage . . . or unlawful acts of force or violence or un- 
lawful methods of terrorism as a means of accomplishing a change in industrial 
ownership or control or effecting any political change.” Section 2(4) fixes a 
penalty for one who “ organizes or assists in organizing or is or knowingly be- 
comes a member of any organization, society, group, or assemblage of persons 
organized or assembled to advocate, teach or aid and abet criminal syndicalism.” 
(Italics ours.) 

18 People v. Steelik, 187 Cal. 361, 203 Pac. 78 (1921); State v. Dingman, 37 
Idaho 253, 219 Pac. 760 (1923); People v. Ruthenberg, 229 Mich. 315, 201 N. W. 
358 (1924) ; and cases cited Note (1923) 36 Harv. L. Rev. 199,n.3. But cf. State 
v. Gabriel, 95 N. J. L. 337, 112 Atl. 611 (1921). 
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sustained as a valid exercise of the state police power under the Four- 
teenth Amendment.'® There is an intimation, indeed, that a federal 
syndicalism law would not violate the First Amendment,”° and to this 
extent, the right of assembly therein secured is narrowed. The question 
is somewhat similar to that presented by the free speech cases," and it 
would seem that the validity of the legislation should depend upon the 
actual danger threatened by such gatherings. It is quite apparent that 
mere legislative declaration should not be decisive.** 

In addition to these legislative restrictions, the right of assembly 
clearly does not include the commission of the common law crime of un- 
lawful assembly.** Historically, the crime is of ancient origin ** and is 
allied with both riot and treason.”° It seems originally to have encom- 
passed only a gathering with the common purpose of committing an 
unlawful act.” But it was early held that any assemblage of three or 
more entertaining a common purpose *’ and inspiring at least one per- 
son of reasonable courage with fear of a resulting breach of the peace 
was punishable.** And a gathering, lawful in inception, may become 
unlawful through later acts.*® While it would seem that a peaceable 
gathering cannot become unlawful merely because third persons, dislik- 
ing its presence, threaten a breach of the peace,*° nevertheless a refusal 
to disperse when such a breach is imminent makes the assembly 
criminal.** These common law requirements have been generally im- 





19 Whitney v. California, 274 U.S. 357 (1927). But cf. Fiske v. Kansas, 274 
U. S. 380 (1927). 

20 Burns v. United States, 274 U.S. 328 (1927): In this case, the laws of Cal- 
ifornia were by a federal statute made applicable to Yosemite Park. A conviction 
for violation of the California syndicalism law in the Park was affirmed. . The First 
Amendment was not mentioned in the decision. But it may well be that the 
First Amendment affords greater protection than the due process clause of the 
Fourteenth Amendment. 

21 See Note (1928) 41 Harv. L. Rev. 525; CHAFEE, THE INQUIRING MinD 99. 

22 See Whitney v. California, supra note 19, especially Brandeis and Holmes, 
JJ., at 373 et seq.; Fiske v. Kansas, supra note 19; Note (1928) 41 Harv. L. Rev. 
525, 527. 23 Dicey, LAW OF THE CONSTITUTION 268. 

24 § HotpswortH, History or EnciisH Law (1926) 324; Y. B. Hil. 3 Hen. VII, 
f. 1 pl. 1 (1488) ; Y. B. Mich. 21 Hen. VII, f. 39 pl. 50 (1506). 

25 8 HoLpsworTH, op. cit. supra note 24, 327. An unlawful assembly is an 
inchoate riot. Coxe, THirp Inst. (1648) 176; Rex v. Birt, 5 C. & P. 154 (1831); 
see Koska v. Kansas City, 123 Kan. 362, 366, 255 Pac. 57, 59 (1927). And a riot 
with arms was treason. Regina v. Dammaree, 15 S. T. 522 (1710). For a modern 
English definition of riot, see Field v. Metropolitan Police, [1907] 2 K. B. 853, 860. 

26 Coxe, Inst. III, 176; 4 Bit. Comm. 146. 

27 Aron v. City of Wausau, 98 Wis. 592, 74 N. W. 354 (1895). But see Bonne- 
ville v. State, 53 Wis. 680, 683, 11 N. W. 427, 428 (1882). 

28 Howard v. Bell, Hob. 91 (1617); Reg. v. Soley, 2 Salk. 594 (1708); Reg. 
v. Vincent, 9 C. & P. 91 (1839); 1 RusseLtt, Crimes AND MISDEMEANORS (8th 
ed. 1923) 428; 1 Hawkins, PLEAS oF THE Crown (6th ed. 1787) 297. As to 
whether the fear of a future breach is sufficient, see Rex v. Hunt, 1 St. T. (N-.s.) 
171, 436 (1820). 

29 State v. Snow, 18 Me. 346 (1841); see (1928) 76 U. or Pa. L. REv. 609. 

30 Beatty v. Gillbanks, 9 Q. B. D. 308 (1882). But this case was disapproved 
in O’Kelly v. Harvey, 15 Cox C. C. 435, 446 (1883); cf. Wise v. Dunning, [1902] 
1 K. B. 167; People v. Burman, 154 Mich. 150, 117 N. W. 589 (1908); West v. 
Commonwealth, 208 Ky. 735, 271 S. W. 1079 (1925). 

81 Commonwealth v. Frishman, 235 Mass. 449, 126 N. E. 838 (1920); O’Kelly 
v. Harvey, 15 Cox C. C. 435 (1883). 
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ported into the criminal codes of the various states.*? In England, the 
courts have gone extremely far in considering unlawful all meetings at 
which seditious speeches have been made,** but in this country the basis 
of the crime properly remains its tendency to produce an immediate 
breach of the peace.** It seems but just that the danger should be very 
real to call for interference,** since the right claimed by the assembly is 
one basic in democracy. 

The right of assembly thus appears more restricted than many other 
elements of personal liberty. This is inevitable, for in the misuse of 
concerted group action lies the most powerful menace to public peace. 
Salus reipublicae suprema lex. But, for the present at least, the limit 
of restriction seems to have been reached, and the rights of the indi- 
vidual demand a wise and fair application of the existing laws.** 





RECENT CASES 


AGENCY — PRINCIPAL’S LIABILITY TO THIRD PERSON IN Tort — DANGER- 
ous INSTRUMENTALITY Doctrine. — The defendant, who owned a lumber 
mill and town, employed a watchman to police the premises, and furnished 
him with a gun. While attending a dance in his official capacity, the watchman 
pulled out his gun in jest. It went off, killing the plaintiff’s husband. The 
lower court gave judgment for the plaintiff, and the defendant appealed. Held, 
that the trial judge’s charge did not properly present to the jury the rule that 
the defendant is not liable under the dangerous instrumentality doctrine if the 
servant was not merely negligent, but was acting in jest. Judgment reversed. 
Scrivner v. Boise Payette Lumber Co., 268 Pac. 19 (Idaho 1928). 

Since the servant’s act was beyond the scope of his employment, his mas- 
ter’s liability, if any, is based, not on the principle of respondeat superior, but 





82 Car. Penat Cope (Deering, 1923) § 407; Iowa ConE (1924) § 13339; MINN. 
Stat. (Mason, 1927) § 10282; N. Y. Crm. Cope (Gilbert, 1920) § 2092. 

33 Rex v. Hunt, 1 How. St. Tr. (N.s.) 171 (1820) ; Regina v. Fursey, 6 C. & P. 81 
(1833) ; Regina v. Fussell, 6 How. St. Tr. (N.s.) 723 (1848); Regina v. Burns, 16 
Cox C. C. 355 (1886) ; see Dicey, LAw oF THE CONSTITUTION 502; 4 STEPHEN, Com- 
MENTARIES (18th ed. 1925) 193. 

34 Slater v. Wood, 9 Bosw. (N. Y. 1861) 15; People v. Most, 128 N. Y. 108, 
27 N. E. 970 (1891); State v. Hughes, 72 N. C. 25 (1875); Ex parte Jacobson, 
55 Tex. Cr. 237, 115 S. W. 1193 (1909); Shields v. State, 187 Wis. 448, 204 N. W. 
486 (1925); cf. People v. Kerrick, 261 Pac. 756 (Okla. 1927); Bennett, Public 
Meetings and Order (1888) 4 L. Q. REv. 257. 

85 State v. Butterworth, 1a2 Atl. 57 (N. J. 1928), rev’g 139 Atl. 161 (N. J. 
1927). This case arose out of the recent Paterson strike. Strikers holding a meet- 
ing were arrested and charged with an unlawful assembly. There had been no 
show of violence. The supreme court quashed the conviction on the grounds that 
the evidence showed no real danger of a breach of the peace. For a detailed 
account of the occurrence, see Hays, Let Freepom RInc 147 et seq. For an ac- 
count of a similar unwarranted interference with a political meeting, see Nearing, 
Free and Fair Elections (1928) 127 NATION 449. 

36 An action for assault would apparently lie for an unreasonable dispersal of a 
lawful assembly. See O’Kelly v. Harvey, 15 Cox C. C. 435 (1883); Redford v. 
Birley, 1 How. St. Tr. (N.s.) 1071 (1822); Dicey, LAw or THE CONSTITUTION 507. 
For examples of injunctions in cases involving the right to assemble, see Jefferson & 
I. Coal Co. v. Marks, 287 Pa. 171, 134 Atl. 430° (1926) (against parading strikers) ; 
City of Louisville v. Lougher, 209 Ky. 299, 272 S. W. 748 (1925) (against police 
53 — to allow a meeting on a lot leased by the plaintiff); see (1927) 47 

.L. R. 753. 
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on the “ dangerous instrumentality doctrine.” The scope of this liability 
must be examined. The master has never been held an insurer; he is not 
liable for his servant’s wilful and malicious acts, though done with a dangerous 
instrumentality. Turner v. Am. Dist. Tel. Co., 94 Conn. 707, 110 Atl. 540 
(1920). He has been held liable, however, for acts done by the servant in 
jest. Chicago & St. L. R. R. v. Shields, 47 Ohio St. 387, 24 N. E. 658 (1890). 
Contra: Harrisburg R. R. v. Currie, 100 Tex. 136, 96 S. W. 1073 (1906); 
Goupiel v. Grand Trunk R. R., 96 Vt. 191, 118 Atl. 586 (1922). In failing to 
recognize this fact, the court in the principal case followed the error of 
Harrisburg R. R. v. Currie, supra, which unsuccessfully attempted to dis- 
tinguish the Shields case. The principal case, however, may be justified on 
its facts, on the ground that the instrumentality was not one likely to be play- 
fully misused under the circumstances, and the injury therefore not one to 
be expected by the master. This is the proper test of liability if the doctrine 
is to be applied. Horack, The Dangerous Instrumentality Doctrine (1917) 
26 YALE L. J. 224. But in view of the anomalous character of the doc- 
trine, and the uncertainty which courts have shown in defining its extent, 
it seems preferable to discard it completely, and to limit the master’s liability 
to the acts of his servants done within the scope of their employment. Am. 
Ry. Exp. Co. v. Davis, 152 Ark. 258, 238 S. W. 50 (1922); Obertoni v. B. & 
M. R. R., 186 Mass. 481, 71 N. E. 980 (1904). 


AcENcy— Scope or AGENT’s AUTHORITY— EFFECT OF PRINCIPAL’S 
REPRESENTATIONS TO ONE PERSON ON AGENT’S PowER TO BiND HIM By AN 
UNAUTHORIZED TRANSACTION WITH ANOTHER PERSON.—JIn reply to his 
banker’s inquiry as to the scope of a power of attorney in favor of A, P 
wrote, “I wish the power to cover the drawing of cheques upon you by A 
without restriction.” In fact A was not authorized to use his power of 
attorney for his own benefit. As a second payment on a car, purchased for 
himself, he gave the defendant a check signed, “ P, per A.” The defendant 
did not know of P’s letters to the bank. P sued the defendant for the 
amount of the check. Judgment was given for the plaintiff. The defendant 
appealed. Held, that the letter from P to the bank conferred apparent 
authority upon A to bind P. Judgment reversed. Reckitt v. Barnett, Pem- 
broke & Slater, Ld., [1928] 2 K. B. 244. 

P’s consent as manifest to A defines A’s actual authority as agent. AGENCY 
RESTATEMENT (Am. L. Inst. 1926) §§ 9, 42, 43, 44; Abbot, Of the Nature of 
Agency (1896) 9 Harv. L. Rev. 507-08. A has apparent authority if P’s 
representation has led T reasonably to believe that A has actual authority. 
Lane v. Sullivan, 286 S. W. 541 (Tex. Civ. App. 1926). In both situations 
P’s obligation arises from an expression of his assent to T. (1921) 35 Harv. 
L. Rev. 201; Cook, Agency by Estoppel (1905) 5 Cor. L. Rev. 36. But, in 
the principal case, A knew that he was acting without P’s consent and P had 
not caused T to believe A was acting with his consent. Indeed, the circum- 
stances seem clearly to have put 7 on inquiry as to the scope of A’s authority. 
This would hardly have been disputed had the letter to the bank contained a 
limitation on A’s authority. Cf. Mussey v. Beecher, 3 Cush. 511 (Mass. 
1849); Oxweld Acetylene Co. v. Hughes, 126 Md. 437, 95 Atl. 45 (1915). 
However, the court excuses inquiry because it would have revealed an ap- 
parent authority, rather than disclosing a lack of authority. But a con- 
tractual obligation cannot be imposed because inquiry before the alleged ac- 
ceptance would have revealed an offer. Williams v. West Chicago Ry., 191 
Ill. 610, 61 N. E. 456 (1902). One justice, however, professed to follow 
a prior decision which held that when an act, authorized for one purpose, 1s 
done for a different and concealed purpose, P is bound even though T relied 
solely on A’s representations. Hambro v. Burnand, [1904] 2 K. B. 10, 
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5 B.R. Cas. 496 (1916). But cf. John v. Dodwell & Co., [1918] A. C. 563. 
But that case may perhaps be distinguished on the ground that there, T was 
not put upon inquiry. In any event, the principal case seems illustrative of a 
tendency to go beyond actual or apparent authority in holding P. See Sea- 
vey, Agency (1923) 1 Nes. L. Butt. No. 4, at 26. It illustrates the thesis of 
a learned writer that the rules of agency are anomalies in the body of our law. 
Holmes, Agency (1891) 4 Harv. L. REv. 345, 5 id. 1. (Since the above discus- 
sion was wratten, the principal case has been reversed by the House of Lords. 
Reckitt v. Barnett, Pembroke & Slater, Ltd., London Times, Nov. 13, 1928, 


at 5.) 


APPEAL AND Error — REVIEW — RIGHT TO APPEAL FROM ParT OF JUDG- 
MENT WHILE ACCEPTING Part. — W petitioned for divorce from H, and asked 
that the homestead occupied by H and W be set aside for her use. W joined 
D as defendant, alleging that certain property had been fraudulently conveyed 
by H to D in derogation of W’s homestead rights, and asking that this convey- 
ance be set aside, and title quieted in her. The court decreed a divorce, and 
granted to W an interest in the land of H and W, not including the parcel 
conveyed to D. As to that property, title was quieted in D. HZ satisfied the 
judgment against him, and W moved for a new trial as to the issues between 
her and D. The motion was overruled, and D moved to dismiss W’s appeal 
therefrom. Held, that a party receiving benefits from part of a judgment 
cannot appeal from another part. Motion sustained and appeal dismissed. 
Davis v. Flint, 130 Okla. 110, 265 Pac. 101 (1928). 

As a general rule, when a party accepts the benefits of a judgment, he 
thereby acquiesces in its validity, and cannot subsequently appeal from 
unfavorable parts of it. Albright v. Oyster, 60 Fed. 644 (C. C. A. 8th, 
1894); Clairview Park Co. v. Detroit, etc. Ry., 164 Mich. 74, 129 N. W. 
353 (1910); Inp. ANN. Stat. (Burns, 1926) § 695. Contra: Meaders v. Gray, 
60 Miss. 400 (1882); Ky. Crv. Cope (Carroll, 1927) § 757. But the rule is 
otherwise when the appellant is incontrovertibly entitled to the proceeds 
already received. Embry v. Palmer, 107 U.S. 3 (1882); Coffman v. Bushard, 
164 Cal. 663, 130 Pac. 425 (1913). But see Sterne ¥. Vert, 108 Ind. 232, 234, 
g N. E. 127, 128 (1886). In such a case, there is no inconsistency in his 
position. This is also true when the judgment may be separated into distinct 
parts, so that the result of an appeal from one part cannot possibly affect 
rights acquired under the others. Gilfillan v. McKee, 159 U. S. 303 (1895); 
Garland v. Linville Improvement Co., 184 N. C. 551, 115 S. E. 164 (1922). 
This principle has led one court to reach a result opposed to that of the 
principal case on very similar facts. Woeltz v. Woeltz, 93 Tex. 548, 57 S. W. 
35 (1900). But in the instant case, the court argued that a reversal would 
revest the rights in the disputed property in H, in which case W could assert 
no rights therein, since satisfaction of the judgment had settled the issues 
between these two. And the trial court may well have considered the dis- 
position of the parcel in question when it made the award to W, thus inex- 
tricably mingling the entire controversy. It would therefore be impossible to 
say that on reéxamination of the cause, W would be absolutely entitled to 
any part of the award. See Alexander v. Alexander, 104 N. Y. 643, 644, 
10 N. E. 37, 38 (1887). 


BANKRUPTCY — PROCEDURE AND PRACTICE— COLLECTION BY SUMMARY 
Process oF A LIQUIDATED CLAIM OWING TO THE BANKRUPT. — X had made 
a contract with the Y syndicate whereby he was to receive 15% of its stock. 
Disputes arising under this contract were being litigated when the syndicate 
agreed to pay X $175,000 in satisfaction of his rights, provided it secured re- 
leases from his creditors and from the assignees of his rights in the claim. 
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X was subsequently adjudicated a bankrupt. The bankruptcy court issued a 
summary order to the syndicate directing it to pay the $175,000 into court 
and assuming to discharge all its liabilities under the contract. The syndicate 

appealed. Held, the bankruptcy court has no jurisdiction to order payment 
of a debt owing the bankrupt by summary proceedings. Order reversed. 
In re Roman. Ex parte Helfand, 23 F.(2d) 556 (C. C. A. 2d, 1928). 

The sections of the Bankruptcy Act which give jurisdiction over suits 
brought by a trustee in bankruptcy to collect the bankrupt’s estate do not 
specify under what circumstances the court may act summarily. 30 Star. 
545, §2(7) (1898), 11 U. S. C. §11(7) (1926); 30 Strat. 552, § 23(b) 
(1898), as amended, 32 Star. 798, §8 (1903); 36 Stat. 840, $7 (1910), 
11 U. S. C. $46 (1926). The result of judicial legislation on this matter has 
been to determine that jurisdiction to act by summary process is in general 
based on the court’s possession of the property involved. Board of Trade 
of Chicago v. Johnson, 264 U. S. 1 (1924); In re Smith, 18 F.(2d) 7097 
(W. D. Wash. 1927); see Taubel-Scott-Kitzmiller Co. v. Fox, 264 U. S. 
426, 432-33 (1924); Biack, BANKRUuptTcy (4th ed. 1926) § 836; 1 COLLIER, 
Bankruptcy (13th ed. 1923) 771. It follows that a trustee suing to recover 
property in the possession of an adverse claimant at the time of the petition 
in bankruptcy must proceed by plenary suit. Galbraith v. Vallely, 256 U. S. 
46 (1921); Im re Vadner, 17 F.(2d) 721 (C. C. A. oth, 1927); In re White 
Satin Mills, 25 F.(2d) 313 (D. Minn. 1928); 1 Cottier, BANKRUPTCY 100; 
see Note (1928) 42 Harv. L. Rev. 119, 121. In order to expedite the ad- 
ministration of the bankrupt’s estate, however, courts have relented to the 
extent of sanctioning summary process where the third party’s claim is not 
adverse or is merely colorable. Mueller v. Nugent, 184 U. S. 1 (1901); 
Babbitt v. Dutcher, 216 U.S. 102 (1910); Slattery v. Dillon, 17 F.(2d) 347 
(C. C. A. oth, 1926); In re White, 25 F.(2d) 341 (D. Mass. 1928). Per- 
haps the most extreme case is a recent Supreme Court decision where sum- 
mary process was in effect used to compel an assignee in insolvency to make 
reparation for fraudulently disposing of the property. May v. Henderson, 
268 U. S. 111 (1925). Even in the light of that decision, the instant case is 
clearly sound, because, fifst, at no point of time did the debtor hold a specific 
res for the benefit of the bankrupt and, secondly, a non-paying debtor should 
not be treated like a fraudulent fiduciary, against whom summary relief may 
well be granted. 


BANKS AND BANKING — Deposits — Power oF STATE BANKS TO PLEDGE 
Assets To SecurE GENERAL Depostts.— The defendant highway commis- 
sion had on deposit public funds in the X bank. The bank pledged certain 
notes, part of its assets, to the commission as security for the deposit. Subse- 
quently the bank closed its doors by order of the bank commissioner, who 
thereupon took charge of its assets. The bank commissioner instituted this 
suit to recover the pledged notes. From a decree in his favor, the defendant 
highway commission appealed. Held, that the bank did not have power to 
pledge its assets to secure general depositors. Decree affirmed. Arkansas- 
an Highway Improvement Dist. v. Taylor, 6 S. W.(2d) 533 (Ark. 
1928 

In a few jurisdictions the power of a bank to pledge its assets to secure 
a general depositor is expressly denied by statute. Smith v. Continental 
State Bank, 11 F.(2d) 907 (D. Minn. 1925); Porter v. Canyon County Ins. 
Co., 263 Pac. 632 (Idaho 1928); Idaho Sess. Laws 1925, c. 133, § 37; S. D. 
‘Laws 1919, c. 125. Usually, however, there is a statutory exception pro- 
viding for public funds. Mothersead v. United States Fid. & Guar. Co., 22 
F.(2d) 644 (C. C. A. 8th, 1927); Maryland Casualty Co. v. Board of County 
Comm’rs, 128 Okla. 58, 260 Pac. 1112 (1926); Pixton v. Perry, 269 Pac. 144 
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(Utah 1928); Oxia. Comp. Stat. Ann. (Supp. 1926) § 5727; Utan Laws 
(1921) § 4500. In the absence of any express legislation, as in the principal 
case, it is conceded that a bank may secure a loan by pledging its assets. 
Carter v. Brock, 162 La. 12, 110 So. 71 (1926); Cantley v. Little River 
Drainage Dist., 2 S. W.(2d) 607 (Mo. 1928). Some courts have assimulated 
deposits to loans, since in both cases a debtor-creditor relationship arises. 
Ward v. Johnson, 95 Ill. 215 (1880); Page Trust Co. v. Rose, 192 N. C. 673, 
135 S. E. 795 (1926). But there is a distinction between the two both in 
banking practice and in the margin of safety which is accorded to the de- 
positor but denied the lender. State Bank v. Consolidated School Dist., 219 
N. W. 163 (Minn. 1928); Divide County v. Baird, 55 N. D. 45, 212 N. W. 
236 (1926); see (1928) 22 ILL. L. Rev. 449. Such a result may be sustained, 
however, where public funds are involved since the interest of the public 
is in competition with that of the stockholders and depositors in their desire 
for protection against unlawful preferences. Wélliams v. Hall, 30 Ariz. 531, 
249 Pac. 755 (1926); Andrew v. Odebolt Sav. Bank, 203 Iowa 1335, 214 
N. W. 559 (1927); Richmond County v. Page Trust Co., 142 S. E. 786 (N. C. 
1928); City of Williston v. Ludowese, 53 S. D. 797, 208 N. W. 82 (1926). 
The latter interest is given due consideration by holding that a pledge is 
invalid even if established to secure a deposit of public funds when made in 
contemplation of insolvency. Rice v. City of Columbia, 141 S. E. 705 (S. C. 
1928). Moreover, where the transaction has been fully executed as in the 
principal case, it would seem that the receiver should not be permitted to set 
it aside, unless the pledge was expressly forbidden by statute. French v. 
School Dist., 7 S. W.(2d) 415 (Mo. App. 1928); Cameron v. Christy, 286 
Pa. 405, 133 Atl 551 (1926); Porter v. Canyon County Ins. Co., supra. 
Contra: Farmers’ State Bank v. County of Marshall, 221 N. W. 242 (Minn. 
1928). 


ConFiicr or Laws —Jurispicrion or Courts: PersoNAL — RIGHT OF 
LONGSHOREMAN INJURED ON FOREIGN VESSEL TO SuE UnperR Jones Act. — 
The libellant, an American longshoreman, in the employ of the respondent, 
an American stevedore company, was injured on a foreign ship in an American 
port in the course of his employment. The libellant claimed that he was 
entitled to the benefits of the Jones Act which allows a seaman an action for 
consequential damages for personal injuries. 41 Stat. 1007 (1920), 46 
U. S. C. § 688 (1926). The respondent moved to set aside the judgment 
given for the libellant on the ground that since the vessel on which the injury 
occurred was of foreign registry, American law was not applicable and that 
therefore the libellant could not take advantage of the Jones Act. Held, 
that the court has jurisdiction and that American law will be applied. Motion 
— Williams v. Oceanic Stevedoring Co., 27 F.(2d) gos (S. D. Tex. 
1928). 

The presence of a foreign merchant ship in a port of the United States 
subjects that ship to the jurisdiction of the United States. Strathern S. S. Co. 
v. Dillon, 252 U. S. 348 (1920); Cunard S. S. Co. v. Mellon, 262 U. S. 100 
(1923). But in the absence of mandatory legislation, it is a matter of dis- 
cretion with the United States courts whether they will exercise this jurisdic- 
tion. Heredia v. Davies, 12 F.(2d) 500 (C. C. A. 4th, 1926); Cunard S. S. Co. 
v. Mellon, supra. If a United States court elects to exercise its jurisdiction, 
the question then remains as to whether it will apply the law of the port or 
the law of the vessel’s flag; and in determining this question the court will be 
guided by considerations of policy and of international comity. Brown v. 
Duchesne, 19 How. 183 (U.S. 1856); Strathern S. S. Co. v. Dillon, supra. Tf 
the law of the port is applied, the plaintiff, though a longshoreman, is within 
the class benefited by the Jones Act. International Stevedoring Co. v. Haverty, 





274 HARVARD LAW REVIEW 


272 U. S. 50 (1926). Considerations of policy call for the application of 
domestic law to the instant situation, for to apply the foreign law would de- 
prive an American seaman of the benefits which the Jones Act meant to con- 
fer, merely because the injury occurred on a foreign ship. Muti v. Hoey, 221 
App. Div. 688, 224 N. Y. Supp. 662 (1927). Contra: Resigno v. F. Jarka Co., 
221 App. Div. 214. 223 N. Y. Supp. 5 (1927). Nor does the principle of inter- 
national comity which forbids the regulation of the internal discipline of a 
foreign ship have any application here, for the plaintiff is not an employee of 
the foreign shipowner. Zarowitch v. F. Jarka Co., 21 F.(2d) 187 (E. D.N. Y. 
1927); Mahoney v. Internat. Elevator Co., 23 F.(2d) 130 (E. D. N. Y. 1927). 
But cf. Wenzler v. Robin S. S. Co., 277 Fed. 812 (W. D. Wash. 1921); Clark 
v. Montezuma Trans. Co., 217 App. Div. 172, 216 N. Y. Supp. 295 (1926). 


ConTRACTS —- REMEDIES ON CONTRACT — BREACH OF ALTERNATIVE Prom- 
IsEs.— By the terms of a lease, the plaintiff lessor agreed that at the 
expiration of the term it would, at its option, either grant a renewal lease or 
pay for any buildings erected on the land by the defendant lessee. The plain- 
tiff failed to elect before the end of the term. Thereafter, the defendant 
lessee stated that he chose to renew the lease. The plaintiff sought a declara- 
tory judgment to the effect that its option was still in force. The defendant, 
by a counter-motion, urged that the right to elect had passed to him. Held, 
that the lessor had forfeited its right to elect, which had passed to the lessee. 
Judgment for the defendant. Trustees of Columbia University v. Kalvin, 
230 N. Y. Supp. 386 (1928). 

It is clear that a promisor who fails to elect in time between alternative 
promises has forfeited his right of election. Rewrick v. Goldstone, 48 Cal. 
554 (1874); Mueller v. Pels, 94 Ill. App. 353 (1901). Yet the damages for 
breach of alternative contracts have frequently been stated to be the value of 
the least beneficial alternative. Holliday Co. v. Highland Steel Co., 43 Ind. 
App. 342, 87 N. E. 249 (1909). And it has been suggested that the rule ap- 
plied by the court in the principal case is an erroneous one, since it entitles the 
promisee, if he chooses, to demand performance of the most onerous alter- 
native. 3 WILLIston, ConTRACTS (1920) § 1407. But to limit the promisee’s 
remedy to the value of the least beneficial alternative is even more burdensome 
to him than to give the promisor a continued right of election, since it deprives 
the promisee of the possibility that the promisor might choose the most oner- 
ous alternative. The rule advanced in the principal case seems better, there- 
fore, and there is authority in support of it. Coles v. Peck, 96 Ind. 333 (1884); 
Storm v. Rosenthal, 156 App. Div. 544, 141 N. Y. Supp. 339 (1913). But, 
even if the other rule be accepted, the principal case falls within an exception 
to it; namely, that where one alternative is to pay money, even though this is 
more onerous to the promisor, it is enforced by construing it as a provision 
for liquidated damages. 3 WILLISTON, loc. cit. supra. And the presence of 
such a provision would be no bar to a suit in equity for specific performance of 
the contract. Wheat Growers’ Ass’n v. Huggins, 162 Minn. 471, 203 N. W. 
420 (1925); Avon Land Co. v. Thompson, 60 N. J. Eq. 207, 46 Atl. 946 
(1900). Therefore the judgment declaring that the defendant had the right to 
demand a renewal of the lease seems correct. 


Duress — Wuat Constitutes Duress — THREAT TO Do WHat OnE Has 
A Lecat Ricut To Do. — The plaintiff was a member of the Motor Trade 
Association, whose object was to protect motor manufactures by preventing 
agents from selling at other than the fixed price. In case of infringement of 
the rules, the offender could be placed on a “stop-list” which in effect 
boycotted him, but there was no power given to impose a fine. The 
plaintiff infringed the rules, and was notified by the defendants, officers of 
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the £100, claiming it was paid under duress. From a judgment for the plaintiff, 
the defendants appealed. Held, that a threat to do a lawful act does not con- 
stitute duress. Judgment reversed. Hardie & Lane v. Chilton, [1928] 2 K. B. 


06. 
‘ It is settled in England that such a stop-list is legal. Ware & De Freville v. 
Motor Trade Ass’n, [1921] 3 K. B. 40; Sorrell v. Smith, [1925] A. C. 700. 
But it had been held that to obtain money under threat of putting one on a 
stop-list is a crime. Rex v. Denyer, [1926] 2 K. B. 258; see (1928) 44 
L. Q. REv. 271; (1928) 72 Sox. J. 275. In disapproving this holding, the court 
in the principal case relied on the doctrine that one may threaten to do what 
he has a legal right to do. See Vegelahn v. Guntner, 167 Mass. 92, 107, 44 
N. E. 1077, 1081 (1896). But this generalization must be qualified. For a 
threat to institute criminal proceedings constitutes duress although the ac- 
cuser, believing the accused guilty, has a right to prosecute. Ball v. Ball, 

79 N. J. Eq. 170, 81 Atl. 724 (1911); Williams v. Bayley, L. R. 1 H. L. 200 
(7866) : ; see (1926) 39 Harv. L. REv. 393. Employees have a right to strike 
for higher wages, and it is not duress to threaten to do so. Nat. Protective 
Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 (1902); OAKES, ORGANIZED 
Lapor (1927) § 318; see Rosenwasser Bros. v. Pepper, 104 Misc. 457, 460, 
172 N. Y. Supp. 310, 312 (1918). But it is believed that it would be duress 
for employees to threaten that unless their employer paid a claim he disputed 
in good faith, they would strike for higher wages. An inquiry should be made 
into the reason why a man threatens to do an act. His threat should not be 
considered duress if his purpose in making it is to achieve the very end to 
secure the accomplishment of which the law gave him the right to do the act. 
By this test, the result of the principal case is correct. For the law gave the 
defendants the right to put the plaintiff on a stop-list in order to secure to the 
defendants the observance of the rules of the association, and the defendants’ 
threat tended to accomplish this purpose. 


EstopPpEL — EsToPpPpEL BY DEED— RIGHT OF ASSIGNEE OF LESSEE TO RE- 
ject TiTLE.—O executed a mineral lease to the defendant, which was as- 
signed to the plaintiff. Title to the land was also claimed by X. Subsequently, 
in a suit between O and X, X was adjudged the true owner. The defendant 
immediately secured confirmation of the lease from X, but the plaintiff refused 
to accept it. The plaintiff was at all times in undisturbed possession of the 
land. He sued to rescind the assignment, and to recover the part of the pur- 
chase money which he had paid, together with damages. From a judgment 
for the plaintiff, the defendant appealed. Held, that the leasehold had vested 
in the defendant and that he could not reject it. Judgment reversed. St. 
Landry Oil & Gas Co. v. Neal, 118 So. 24 (La. 1928). 

Many states by statute and decision have adopted the rule that title sub- 
sequently acquired by the grantor vests in the grantee immediately by opera- 
tion of law. Inv. Rev. Stat. (Cahill, 1927) c. 30, § 7; Moralis v. Matheson, 
75 Fla. 580, 79 So. 202 (1918) ; McElroy v. McLeay, 71 Vt. 396, 45 Atl. 
898 (1899). And this rule is generally held to be applicable to leaseholds. 
Orchard v. Store Co., 264 Mo. 554, 175 S. W. 884 (1915); see Finnegan v. 
McGuffog, 203 N. Y. 342, 350, 96 N. E. rors, 1018 (1911). However, when 
the grantee or lessee has been evicted or has brought suit for rescission before 
the grantor has acquired title, it is generally held that he cannot be made to 
take the land. Brewer v. New Orleans Land Co., 154 La. 446, 97 So. 605 
(1923); Blanchard v. Ellis, I Gray 195 (Mass. 1854). This exception is rec- 
ognized by the court in the instant case. Yet there would seem to be no 
reason why, if the title accrues by operation of law, it should not vest in the 


the association, that he would be put on the stop-list unless he paid £200, to 
which the plaintiff assented and paid half. The plaintiff sued to recover back 
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grantee regardless of these factors. King v. Gilson’s Adm’x, 32 Ill. 348 
(1863). The result of such an exception seems to show that the courts do not 
strictly adhere to the doctrine of vesting title by operation of law, but in 
reality adopt the view of treating the right of the grantee as an equitable right. 
Jordan v. Chambers, 226 Pa. 573, 75 Atl. 956 (1910); Taylor v. Swafford, 122 
Tenn. 303, 123 S. W. 350 (1909); see (1909) 22 Harv. L. Rev. 136. Under 
this view the grantee would have a right, similar to an option, to elect, at any 
reasonable time, to take the land subsequently acquired or to reject it. 
McInnis v. Lyman, 62 Wis. 191, 22 N. W. 405 (1885); see Resser v. Carney, 
52 Minn. 397, 404, 54 N. W. 89, 90 (1893); RAWLE, COVENANTS FOR TITLE 
(sth ed. 1887) 398. In addition to being more acceptable logically, this view 
seems the more desirable practically, because to hold to the contrary would 
have the effect of permitting the lessor to speculate at the lessee’s risk. But 
see MAUPIN, MARKETABLE TITLE (3d ed. 1921) 583. 


EXTRADITION — INTERNATIONAL — PowER oF Court To ADMIT PRISONER 
To Bar Penpinc HEarinc. — The prisoner, charged with the commission of 
a crime in Canada, was arrested and held for a hearing to determine whether 
he should be extradited. He moved to be admitted to bail pending the hear- 
ing. The statutes in regard to extradition proceedings make no reference to 
bail. See 31 Strat. 656 (1900), 18 U. S. C. §651 (1926). Held, that the 
court has the power to admit to bail, and that it is not improper to exercise 
it in - case. Motion granted. Jn re Gannon, 27 F.(2d) 362 (E. D. Pa. 
1928). 

On the point presented by the principal case, the three reported decisions in 
the lower federal courts are in conflict. Since jurisdiction over the subject is 
wholly statutory, it has been held that failure of the statute expressly to con- 
fer the power, which is specifically provided for in cases of removal from 
one federal district to another, indicates that here courts are to have no such 
authority. Jn re Carrier, 57 Fed. 578 (D. Colo. 1893). Contra: In re 
Mitchell, 171 Fed. 289 (S. D. N. Y. 1909). There is the further objection 
that federal courts, having been created by Congress, cannot accept bail in any 
case without Congressional authority. Jn re Wright, 123 Fed. 463 (C. C. 
S. D.N. Y. 1903). While refusing to decide the question, the Supreme Court 
has intimated its reluctance to accept this last argument. See Wright v. Hen- 
kel, 190 U. S. 40, 63 (1903). In the analogous proceedings for the deporta- 
tion or exclusion of aliens, likewise of statutory origin and lacking express pro- 
vision for bail, the right to admit to bail has often been asserted and exercised. 
In re Ah Tai, 125 Fed. 795 (D. Mass. 1903); United States v. Yee Yet, 192 
Fed. 577 (D. N. J. 1911); see Whitfield v. Hanges, 222 Fed. 745, 756 
(C. C. A. 8th, rors). Contra: United States v. Curran, 297 Fed. 946 
(C. C. A. 2d, 1924). Moreover, the judicial power conferred on the federal 
courts by the Constitution includes such inherent judicial attributes as au- 
thority to control their process and to punish for contempt. Gumbel v. Pitkin, 
124 U.S. 131 (1888); see Ex parte Robinson, i9 Wall. 505, 510 (U. S. 1873); 
Michaelson v. United States, 266 U.S. 42, 65 (1924). The right to accept 
bail has often been held to be “inherent.” United States v. Fah Chung, 132 
Fed. 109 (S. D. Ga. 1904); In re Chin Wah, 182 Fed. 256 (D. Ore. 1910); 
see Ewing v. United States, 240 Fed. 241, 248 (C. C. A. 6th, 1917). At 
common law it was regarded as an element of judicial power in all cases. 
Ex parte Bridewell, 57 Miss. 39 (1879); Queen v. Spilsbury, [1898] 2 Q. B. 
615; see Hight v. United States, Morris 407, 409 (Iowa 1845). To hold that 
it does not exist in extradition proceedings because of their statutory basis 
is to confound jurisdiction over a particular subject matter with the power 
incidental to the exercise of any jurisdiction. The demands of international 
comity, which have led courts to take this position, are as well satisfied by 
discreet use of the power as by denial of its existence. 





RECENT CASES 277 


EXTRADITION — INTERSTATE — EFFECT OF SURRENDER BY ASYLUM STATE 
or ONE CONVICTED oF CriME. — The petitioner had been sentenced to im- 
prisonment in Oklahoma. While out on bail pending an appeal, he was ar- 
rested on requisition and surrendered to Missouri, where he was tried and 
convicted for another crime. After serving his term in Missouri, the petitioner 
was re-extradited to Oklahoma where he was resentenced under the original 
conviction. The petitioner sought release by a writ of habeas corpus. Held, 
that the court would not inquire into the means whereby jurisdiction over the 
petitioner had been obtained, and that since the surrender to Missouri did not 
operate as a pardon, the petitioner was not entitled to a release. Writ denied. 
Ex parte Youstler, 268 Pac. 323 (Okla. Cr. 1928). 

A state in which a fugitive is already under criminal process is under no 
duty to surrender him to another state. Taylor v. Taintor, 16 Wall. 366 (U.S. 
1872); cf. Kentucky v. Dennison, 24 How. 66 (U. S. 1861). But the asylum 
state may waive its jurisdiction and honor the requisition of another state. 
Roberts v. Reilly, 116 U. S. 80 (1885); People v. Klinger, 319 Ill. 275, 149 
N. E. 799 (1925); People ex rel. Gallagher v. Hogan, 34 Misc. 85, 69 N. Y. 
Supp. 475 (1901). But cf. Opinion of Justices, 201 Mass. 609, 89 N. E. 174 
(1919). The principal case seems correct in deciding, apparently for the first 
time, that such waiver of jurisdiction does not operate as a pardon. But see 
State v. Saunders, 288 Mo. 640, 652, 232 S. W. 973, 976 (1921). For it is 
impossible to find an intent to excuse a man from responsibility for his crime, 
in the act of surrendering him to another state for punishment for a distinct 
offense. Moreover, it is settled in Oklahoma that for a pardon to be effective, 
certain formalities of execution are required which were not present here. 
Ex parte Jones, 25 Okla. Cr. 347, 220 Pac. 978 (1923). Nevertheless, the 
surrender of the petitioner by Oklahoma should have deprived it of the right 
to re-extradite him thereafter as a fugitive. Jn re Whittington, 34 Cal. App. 
344, 167 Pac. 404 (1917); see Hess v. Grimes, 5 Kan. App. 763, 768, 48 Pac. 
596, 597 (1897); (1918) 31 Harv. L. Rev. 493. But cf. Ex parte Innes, 77 
Tex. Cr. App. 351, 173 S. W. 291 (1915), aff'd, 240 U. S. 127 (1916). But, 
though the rendition to Oklahoma may therefore have been illegal, once the 
petitioner was back in that state its court regained jurisdiction. Pettibone 
v. Nichols, 203 U. S. 192 (1906). And in criminal cases, as a general rule, 
the courts have not hesitated to exercise jurisdiction even where the petitioner 
has been brought into the state by violence. Ex parte Scott, 9 B. & C. 446 
(1829); Pettibone v. Nichols, supra; State v. Wellman, 102 Kan. 503, 170 
po wos (1918). Contra: In re Robinson, 29 Neb. 135, 45 N. W. 267 

1890). 


FRAUDULENT CONVEYANCES — RIGHTS OF CREDITORS — APPLICABILITY OF 
Butk Sates Act to Goop WILL TRANSFERRED WITH MERCHANDISE AND 
Fixtures. — A New York statute declares void the sale in bulk, otherwise 
than in the ordinary course of trade, of “a stock of merchandise, or mer- 
chandise and of fixtures pertaining to the conducting of the business.” N. Y. 
PERSONAL Property Law (1917) § 44. An action was instituted under this 
act to avoid a transfer to the defendant of the entire business of a judgment 
debtor of the plaintiff. On motion to settle judgment for the plaintiff and 
appoint a receiver, the plaintiff sought to have the receivership cover the good 
will as well as the merchandise and fixtures included in the transfer. Held, 
that intangible assets such as good will are not within the scope of the statute. 
Motion granted accordingly. Thorndike & Hix Lobster Co. v. Hall, 230 N. Y. 
Supp. 554 (1928). 

Good will, and particularly trademarks and trade names, are ordinarily held 
to have no existence in gross, apart from the location, business, or property to 
which they appertain. Jn re Leslie-Judge Co., 272 Fed. 886 (C. C. A. 2d, 
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1921); Johnson v. Bruzek, 142 Minn. 454, 172 N. W. 700 (1919); Hopxins, 
TRADEMARKS (4th ed. 1924) 226; cf. Note (1928) 28 Cox. L. REv. 353. 
Contra: Rowe v. Toon, 185 Iowa 848, 169 N. W. 38 (1918); Lindemann v. 
Rusk, 125 Wis. 210, 104 N. W. 119 (1905); cf. Note (1926) 35 YALE L. J. 406. 
In the event, therefore, that the entire subject of a transfer attacked under a 
Bulk Sales Act, except the good will, should pass to a receiver under the 
statute, the present decision would have the astonishing consequence of 
extinguishing the legal existence of the good will, at the expense of both 
purchaser and creditors of the seller. Cf. In re Jaysee Corset Co., 201 Fed. 
779 (S. D. N. Y. 1911); Sawilowsky v. Brown, 288 Fed. 533 (C. C. A. 5th, 
1923). The only explicit authority for the instant holding was a New York 
memorandum decision which denied to the receiver possession of leases, con- 
ditional sales contracts, and notes included in the sale in question. Starr 
Piano Co. v. Sammak, 235 N. Y. 566, 139 N. E. 737 (1923). In all other 
cases which have been "found where such an objection as prevailed here might 
apparently have been raised, the court gave no articulate notice to the point, 
and the transfer, under a similar statute, was held void in its entirety. Ameri- 
can Trust & Sav. Bank v. Durham, 298 Fed. 304 (C. C. A. 7th, 1924) (lease); 
La Salle Opera House Co. v. La Salle Amusement Co., 212 Ill. App. 621 
(1918), rev'd on other grounds, 289 Ill. 194, 124 N. E. 454 (1919) (good 
will) ; Ogden Avenue State Bank v. Cherry, 225 Ill. App. 201 (1922) (lease); 
Gisnet v. Moeckel, 178 App. Div. 912, 165 N. Y. Supp. 82 (1917) (lease). 
When squarely confronted with the question, however, it is difficult to see 
how the court could have held otherwise than that intangible assets are 
outside the terms of the statute. If the purchaser took a lease of realty to 
which the good will might adhere and be saved, it would be manifestly impos- 
sible to deprive him of this property without clear warrant in the statute. 
The difficulty could only be circumvented by an amendment to the act apply- 
ing it to transfers of an interest in a business, as well as of merchandise and 
fixtures. Cf. WasH. Comp. Stat. (Remington, 1922) § 5835; Spokane Mer- 
chants’ Ass’n v. Koska, 118 Wash. 445, 203 Pac. 969 (1922). 


INTERNATIONAL LAW — JURISDICTION — APPLICATION OF “ Hot Pursuit” 
DoctRINE TO EXTRA-TERRITORIAL WATERS. — The British schooner Vinces, 
ostensibly bound from Halifax to Nassau, but heading toward the coast of 
the United States, was hailed by a coast guard cutter about seven and a half 
miles from shore and within one hour’s sailing distance. The vessel put about 
and sought to escape, but was overtaken when thirteen miles from shore. The 
ship was searched, and, on failure of her captain to produce a manifest of the 
cargo, was seized under the Tariff Act which authorizes search within twelve 
miles from shore. 42 STAT. 979 (1922), 19 U. S. C. $485 (1926). The ship 
carried liquor. The United States brought a libel against the vessel and her 
cargo, and from a decree of forfeiture, the claimant appealed. Held, that the 
seizure was valid. Decree affirmed. Gillam v. United States, 27 F.(2d) 296 
(C. C. A. 4th, 1928), certiorari denied by U. S. Sup. Ct., Oct. 22, 1928. 

Waters within three miles of its shores are part of the territory of the 
United States. See Cunard S. S. Co. v. Mellon, 262 U. S. 100, 122 (1923); 
FuLtTon, SOVEREIGNTY OF THE SEA (1911) 650, 681 et seg. Under revenue 
statutes, however, jurisdiction has been extended extra-territorially up to 
twelve miles. 42 Stat. 979 (1922), 19 U. S. C. § 485 (1926); United States 
v. Bengochea, 279 Fed. 537 (C. C. A. 5th, 1922); The Island Home, 13 
F.(2d) 382 (C. C. A. sth, 1926); (1923) 36 Harv. L. Rev. 609. The na- 
tional courts have refused to interfere on the ground that it is exclusively a 
political matter. See The Grace and Ruby, 283 Fed. 475, 478 (D. Mass. 
1922); The Panama, 6 F.(2d) 326, 327 (S. D. Tex. 1925). But cf. The 
Elida, Supreme Prize Court of Berlin (1915) in Scott, Cases ON INTERNA- 
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TIONAL Law (1922) 251, n.31. And as a matter of international law, this 
has been justified as necessary to national security. See Church v. Hubbart, 
2 Cranch 186, 234 (U. S. 1804); 2 Piccott, NATIONALITY (1907) 47; Dick- 
inson, Jurisdiction at the Maritime Frontier (1926) 40 Harv. L. REv. 1, 27. 
But cf. WHEATON, INTERNATIONAL Law (Dana’s ed. 1866) 258, n.108. But 
a statute seems necessary, if not to give jurisdiction, at least to define a sub- 
stantive crime. See United States v. Archer, 12 F.(2d) 137 (S. D. Ala. 
1926); Dickinson, op. cit. supra, at 26. The principal case seems to be the 
first in which the “ hot pursuit ” doctrine has been applied to a crime com- 
mitted beyond the three mile limit. However, the doctrine allows a ship chal- 
lenged in territorial waters to be apprehended, after a chase, outside territorial 
waters. The Mistinguette, 27 F.(2d) 738 (C. C. A. 2d, 1928); The Ship 
“ North” v. The King, 37 Can. Sup. Ct. 385 (1906); Hughes, Recent Ques- 
tions and Negotiations (1924) 18 Am. J. Int. LAw 229, 231. And it seems 
that the treaty between Great Britain and the United States could be inter- 
preted to include the doctrine. Treaty of Jan. 23, 1924, 43 STAT. 1761 
(1924); (1924) 18 Am. J. Int. Law Supp. 127. See Ford v. United States, 
273 U. S. 503, 618 (1927). This extension of extra-territorial jurisdiction 
may be supported as a noteworthy attempt to vitiate the rigor of Bynker- 
shoek’s anomalous three mile limit doctrine based on the range of cannon now 
obsolete. See Drarr oF COMMITTEE OF EXPERTS, LEAGUE OF NATIONS, 
QUESTIONNAIRE No. 2, TERRITORIAL WATERS, art. 2; Brown, Law of Ter- 
ritorial Waters (1927) 21 Am. J. Int. Law to1, 103. But cf. Baty, Three 
Mile Limit (1928) 22 Am. J. Int. Law 503. 


INTOXICATING Liquors — SALES—GuILT OF AGENT OF PURCHASER. — 
Detectives, feigning sickness, importuned the defendant, a restaurant keeper, 
to get them some whisky. The defendant went across the street and bought a 
pint of liquor for them. From a judgment of conviction on the charge of 
selling intoxicating liquors, he appealed. Held, that the claim that the 
defendant acted merely as agent for the purchaser does not constitute a 
defense. Judgment affirmed. Good v. State, 264 Pac. 920 (Okla. Cr. 1928). 

In denouncing only one party to a sale of intoxicating liquor, the statute 
implicitly saves the other party innocent. See Vannata v. United States, 
289 Fed. 424, 428 (C. C. A. 2d, 1923); BLiack, INTERPRETATION OF LAWS 
(2d ed. 1911) § 72. A purchaser, therefore, is not held guilty of aiding and 
abetting the crime of selling. Singer v. United States, 278 Fed. 415 (C.C. A. 
3d, 1922), certiorari denied, 258 U. S. 620 (1922); State v. Teahan, 50 Conn. 
92 (1882); THorPE, NATIONAL AND STATE PROHIBITION (1926) § 262. But 
cf. Vannata v. United States, supra. But a few courts persist in holding that 
this exemption does not extend to an agent of the buyer. Buchanan v. State, 
4 Okla. Cr. 645, 112 Pac. 32 (1910); State v. Gear, 72 Ore. 501, 143 Pac. 890 
(1914). Contra: Perkins v. State, 37 Ga. App. 804, 142 S. E. 212 (1928); 
State v. Wallenberg, 158 Minn. 251, 197 N. W. 276 (1924); BLAKEMORE, 
NATIONAL PROHIBITION (3d ed. 1927) § 294. And in disregard of the actual 
facts, the relationship is sometimes twisted into one of agency for the seller. 
Mo Yaen v. State, 18 Ariz. 491, 163 Pac. 135 (1917); cf. Wigington v. United 
States, 296 Fed. 125 (C. C. A. 4th, 1924), certiorari denied, 264 U. S. 506 
(1924). It is argued that the defendant performs for the seller an act essen- 
tial to the completion of the sale, delivery to the buyer. Mo Yaen v. State, 
supra; State v. Gear, supra. But when an agent purchases goods, title passes 
at once to his principal. Waring v. Henry, 30 Ala. 721 (1857); Edwards v. 
Dooley, 120 N. Y. 540, 24 N. E. 827 (1890). The delivery is not essential to 
complete the sale, and the agent, standing merely in the shoes of the pur- 
chaser, in no sense aids and abets the seller more than the buyer himself, 
acting directly, would have done. It is also asserted that “there are no 
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agents in the violation of law,” that all who participate are principals. 
Wortham v. State, 80 Miss. 205, 32 So. 50 (1902); Buchanan v. State, supra. 
The first part of this statement is untrue. Heitler v. United States, 280 Fed. 
703 (C. C. A. 7th, 1922); CLARK AND MarsHALL, Crimes (3d ed. 1927) 
§ 193. The second part confuses the fact of agency with the technical terms 
of the criminal law. The whole of it assumes that the transaction is a crime, 
which is the point at issue. The present decision and the meager line of au- 
thority which it represents offer a peculiarly unfortunate example of judicial 
distortion of common law and statute to meet the supposed exigencies of pro- 
hibition enforcement. Cf. Buchanan v. State, supra, at 648, 112 Pac. at 33. 


MortTGAces — FoRECLOSURE: RIGHTS OF PURCHASER— RIGHT TO RENT 
FROM A TENANT OF MORTGAGOR UNDER A LEASE SUBSEQUENT TO THE Mort- 
GAGE. — Certain lands belonging to A were mortgaged in 1920 and the 
mortgage was duly recorded. A judgment of foreclosure was rendered in 
November, 1922. On December 1, 1922, a lease of these lands for the ensuing 
crop year was executed by A to the defendant, providing that the defendant 
should farm the land in shares and appropriate A’s share toward the satis- 
faction of a debt which A owed the defendant. In May, 1923 the land was 
purchased by the plaintiff at a sale held in execution of the foreclosure judg- 
ment. The defendant harvested the crops in November and December, 1923 
and appropriated A’s share in accordance with the agreement. In December, 
1925 the plaintiff brought this action to recover the rent which he claimed 
fell due under the lease between the mortgagor and the defendant, in the fall 
of 1923. From a judgment for the plaintiff, the defendant appealed. Held, 
that the plaintiff could not recover rent accruing under the lease made between 
the mortgagor and the defendant. Judgment reversed. Foster v. Millingar, 
8 S. W.(2d) 514 (Tex. Civ. App. 1928). 

A mortgagor who remains in possession may make a valid lease of the 
mortgaged premises. Dunn v. Tillery, 79 N. C. 497 (1878). But a tenant 
under such a lease who has actual or constructive notice of the existence of 
the prior mortgage, takes subject to the risk of the termination of his lease 
by the foreclosure of the mortgagor’s estate. Harris v. Foster, 97 Cal. 2092, 
32 Pac. 246 (1803); United States Mortgage Co. v. Willis, 41 Ore. 481, 69 
Pac. 266 (1902). Thus the purchaser of the mortgaged premises can elect 
either to evict the tenant, or to assent with the latter to an adoption of the 
old lease, or to agree to a wholly new lease. Castleman v. Belt, 2 B. Mon. 157 
(Ky. 1841); Barelli v. Szymanski, 14 La. Ann. 47 (1859). But in the absence 
of a consensual adoption of the preéxisting lease by the tenant and the pur- 
chaser, it would seem to follow that the purchaser has no contractual ground 
for recovering the rents accruing after he acquired title, at the rate agreed 
upon by the tenant and the mortgagor. Monday v. O’Neill, 44 Neb. 724, 
63 N. W. 32 (1895). This consideration has apparently been overlooked by 
those courts which, contrary to the principal case, permit the purchaser to 
recover as though the former lease were in force and the relationship of land- 
lord and tenant existed between the purchaser and the tenant of the mort- 
gagor. Barelli v. Szymanski, supra; Ex parte Owens, 100 S. C. 324, 84 S. E. 
875 (1915). However, in the instant case, the tenant retained possession only 
at the sufferance of the purchaser. The purchaser might therefore be entitled 
to a quasi-contractual recovery for the use and occupation of the land, even 
though the tenant may have paid the mortgagor in advance. Harris v. Foster, 
supra; ape v. Cain, 121 Cal. 595, 54 Pac. 74 (1898) (interpretation of a 
statute). 


MuNIcIPAL CorPoRATIONS — DEBTS AND CONTRACTS — REFUNDING Bonps 
as ExceEeDING Dest Liuir. — The Salt River Valley Water Users’ Associa- 
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tion, a corporation organized under the laws of Arizona as a private corpora- 
tion but given the right to exercise many powers of municipal corporations, 
was limited by its charter to an indebtedness of $2,500,000. It authorized a 
bond issue of $1,000,000, the proceeds of which were to be put in a trust 
fund to be used as a sinking fund to retire an issue of $1,000,000 then out- 
standing. The other outstanding indebtedness amounted to $668,000. The 
plaintiffs sought to enjoin this issue, claiming that it would bring the indebted- 
ness beyond the charter limit. From a judgment dismissing the complaint, 
the plaintiff appealed. Held, that the new issue did not increase the indebted- 
ness of the corporation in substance and was therefore valid. Judgment 
affirmed. . Citrus Growers’ Development Ass'n v. Salt River Valley Water 
Users’ Ass’n, 268 Pac. 773 (Ariz. 1928). 

There is no increase in indebtedness when a municipal corporation issues 
bonds and exchanges them directly for outstanding ones or uses them in pay- 
ment of an outstanding floating indebtedness. Maish v. Arizona, 164 U. S. 
500 (1896); Vaughn v. City of Corbin, 217 Ky. 521, 289 S. W. 1104 
(1927); 6 McQurmLtin, MunicipaL Corporations (2d ed. 1928) 43. But 
when the bonds are sold and the proceeds used at a later date to retire out- 
standing indebtedness, the Supreme Court, in company with some other au- 
thorities, has held the indebtedness to be increased by the amount of the 
issue. Doon Township v. Cummins, 142 U. S. 366 (1892); Reynolds v. Lyon 
County, 121 Iowa 733, 96 N. W. 1096 (1903); Atkinson v. Ross, 43 Wash. 
290, 86 Pac. 575 (1906). Doubt has been cast upon the Supreme Court 
holding, however, by a lower federal court, which refused to follow it and 
escaped unrebuked. City of Pierre v. Dunscomb, 106 Fed. 611 (C. C. A. 
8th, 1901), certiorari denied, 181 U. S. 621 (1901). Logically a double in- 
debtedness does exist, temporarily at least; and the dishonesty, carelessness, 
or poor judgment of the officers may make it permanent. The purpose of the 
limitation, however, seems rather to check the economically unsound practice 
of throwing into the future too great a proportion of the burden of present 
expenditures. It is not aimed at the sound policy of refunding an outstand- 
ing indebtedness, a policy which often works a great saving in interest 
charges. In accord with the instant case, the tendency seems to be to look 
to the legislative intent and to give these statutes a broad interpretation 
which will permit this accepted plan of financing. Nat. Life Ins. Co. v. 
Mead, 13 S. D. 37, 82 N. W. 78 (1900); State v. Walker, 193 Mo. 693, 92 
S. W. 69 (1906); 1 Ditton, Munictpat Corporations (5th ed. 1911) § 202. 
Most of the cases on the point deal with municipal corporations. That the 
corporation in the instant case was a cross between a public and a private 
corporation should not affect the principles involved. 


MunIcIPpAL CoRPORATIONS — NATURE AND CREATION — COLLATERAL AT- 
TACK Upon ANNEXATION OF ADDITIONAL TERRITORY. — The city of Joliet at- 
tempted to annex certain territory embracing the fourteenth election district. 
Thereafter, an election for city commissioners was held, which is contested 
by the petitioner. The defendant contended that the ballots cast in the four- 
teenth district should be excluded because the annexation of this district 
had previously been held invalid in a quo warranto proceeding. People v. 
City of Joliet, 328 Ill. 126, 159 N. E. 206 (1927). From a judgment exclud- 
ing the ballots and declaring the defendants elected, the petitioner appealed. 
Held, that when the attempted annexation proceedings were completed, the 
municipal corporation of Joliet was pro tanto reorganized and district four- 
teen became a constituent part of the reorganized de facto municipal corpora- 
tion of Joliet which could not be collaterally attacked in this action. Judg- 
ment reversed. Emery v. Hennessy, 162 N. E. 835 (Ill. 1928). 

Where there has been an ineffectual attempt to extend corporate limits under 
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color of law, it is sometimes asserted that a de facto municipal corporation 
results because the annexation of additional territory involves a reorganization 
of the municipality. See City of Topeka v. Dwyer, 70 Kan. 244, 247, 78 Pac. 
417, 419 (1904); State v. Ohio & Ill. Min. Land Co., 84 Mo. App. 32, 39 
(1900). A like conclusion may be reached on the assumption that the same 
municipality constitutes two entities, one de jure, composed of the original 
territorial extent, the other de facto, consisting of the invalidly annexed 
territory. See Coe v. City of Los Angeles, 42 Cal. App. 479, 481, 183 Pac. 
822, 823 (1924); cf. Tooke, De Facto Municipal Corporations Under Uncon- 
stitutional Statutes (1928) 37 YALE L. J. 935. It is submitted that while 
the conception of de facto municipal corporations may serve as a useful 
analogy, its application to invalid annexations should be discarded. State ex 
rel. Musser v. Birch, 186 Mo. 205, 85 S. W. 361 (1904); Stoltman v. City 
of Clayton, 205 Mo. App. 568, 226 S. W. 315 (1920). But see (1928) 17 
Nat. Mun. Rev. 301. The question resolves itself into a determination 
whether the additional territory is part of a legal unit whose vitality is not 
assailed. Where an attack is made upon an annexation proceeding on the 
ground that there were procedural irregularities, the defect should not be per- 
mitted to be shown in a collateral suit. Huff v. City of Lafayette, 108 Ind. 
14, 8 N. E. 7o1 (1886); Adams v. Lumber Co., 103 Miss. 491, 60 So. 645 
(1912); cf. Warren, Collateral Attack on Incorporation (1907) 20 Harv. L. 
Rev. 456. Where, however, there has been under color of law an annexation 
which is manifestly contrary to a legislative or constitutional prohibition, as 
in the principal case, a private individual having a special interest should be 
permitted to assail the usurpation collaterally. Sharkey v. City of Butte, 52 
Mont. 16, 155 Pac. 266 (1918); State v. Several Parcels of Land, 78 Neb. 
703, 111 N. W. 601 (1907); cf. Brown v. City Council of Long Beach, 258 
Pac. 693 (Cal. App. 1927). Even here the party seeking to attack the annex- 
ation may be estopped from questioning the validity of the proceeding or may 
have elected to treat the illegal extension as legitimate. City of Sour Lake v. 
Branch, 6 F.(2d) 355 (C. C. A. sth, 1925) (city estopped); City of Logans- 
port v. La Rose, 99 Ind. 117 (1884); City of Blackwell v. City of Newkirk, 
31 Okla. 304, 121 Pac. 260 (1912). A fortiori, the usurpation of additional 
territory may be collaterally attacked where there has been a mere user on 
the part of the municipality without color of law. Eden v. Town of Pineo, 
108 Me. 73, 78 Atl. 1126 (1911); Foster v.. Hare, 26 Tex. Civ. App. 177, 62 
S. W. 541 (1907). 


MunIcIpAL CORPORATIONS — TorTs — LIABILITY OF CONCESSIONAIRE IN 
Crry Parxk.— The city of Topeka granted the defendant the privilege of 
operating a swimming pool in its municipal park, the city retaining general 
supervision of the park property and requiring the defendant to observe all 
regulations laid down by its commissioner of parks. The defendant con- 
tracted with the city to furnish life guards whenever there were bathers 
in the pool. Because of his failure to provide such life guards, the 
plaintiff’s daughter was drowned. From a judgment sustaining a demurrer 
to the complaint, the plaintiff appealed. Held, that the defendant was 
not a lessee, but a mere employee or agent of the city, under no duty to 
the individual injured. Judgment affirmed. Warren v. City of Topeka, 265 
Pac. 78 (Kan., 1928). 

The defendant’s contract with the city created no duty toward the de- 
cedent. Moch v. Rensselaer Water Co., 247 N. Y. 160, 159 N. E. 806 
(1928); Ancrum v. Camden Light, etc. Co., 82 S. C. 284, 64 S. E. 151 (1900). 
Contra: Mugge v. Tampa Water-Works Co., 52 Fla. 371, 42 So. 81 (1906). 
But it does not follow that he owed her no duty at all. For the city’s right of 
supervision did not sufficiently limit the defendant’s control over the premises 
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to deprive him of the status of an independent contractor. Montain v. City 
of Fargo, 38 N. D. 432, 166 N. W. 416 (1917); cf. Lord v. Spielmann, 29 
App. Div. 292, 51 N. Y. Supp. 534 (1898). But cf. Babicz v. Riverview 
Sharpshooters Park Co., 256 Ill. 24, 99 N. E. 860 (1912). As such he would 
clearly be liable for his negligence. Thompson Caldwell Const. Co. v. Young, 
294 Fed. 145 (C. C. A. 4th, 1923); City of Longmont v. Swearingen, 81 
Colo. 246, 254 Pac. 1000 (1927). Even if he is considered merely an em- 
ployee, the result should be no different. A servant or agent is liable to third 
persons for his negligence, whether it involves misfeasance or nonfeasance. 
Rising v. Ferris, 216 Ill. App. 252 (1919); Patry v. Northern Pac. R. R., 114 
Minn. 375, 131 N. W. 462 (1911). But cf. Potter v. Gilbert, 130 App. Div. 
632, 115 N. Y. Supp. 425 (1909), aff'd, 196 N. Y. 576, 90 N. E. 1165 (1909). 
The true test is whether if he were acting as principal, he would owe a duty to 
the injured person. Mayer v. Thompson-Hutchison Bldg. Co., 104 Ala. 611 
(1894); 1 MecHem, Acency (2d ed. 1914) § 1474. The same rule applies 
to the employees of a municipality, regardless of the city’s immunity from 
liability. Perkins v. Blauth, 163 Cal. 782, 127 Pac. 50 (1912); Florio v. Jersey 
City, 101 N. J. L. 535, 129 Atl. 470 (1925); Aaron v. Broiles, 64 Tex. 316 
(1885); 1 Ditton, MunicipaL Corporations (5th ed. 1911) § 440. Thus, 
there appears to be no valid ground on which to support the holding of the 
principal case. 


Quasi Contracts — RicGHTs ARISING FROM MISTAKE oF Fact — RIGHT TO 
RECOVER FOR MEDICAL SERVICES RENDERED TO CHARITY PATIENT. — The de- 
cedent entered a hospital as a charity patient, agreeing to pay only for room, 
nursing, and post-operative care. The staff surgeons of the hospital operated 
upon him without knowing the state of his finances. On the death of the 
decedent it was learned that the value of his estate exceeded $400,000. There- 
upon, the surgeons filed a claim with the decedent’s executor for the reason- 
able value of their services. There was no charge of fraud, and it was ad- 
mitted that the decedent genuinely believed that the operation was to be 
performed gratuitously. Held, that the executors of the decedent were bound 
in equity and good conscience, because of the mistake, to compensate the 
surgeons. Decree for the claimants. Jn re Agnew’s Will, 132 Misc. 466, 230 
N. Y. Supp. 519 (1928). 

Where a party renders valuable services with the intention of conferring a 
gift, he cannot subsequently change his mind and demand payment therefor. 
Cicotte v. Church of St. Anne, 60 Mich. 552, 27 N. W. 682 (1886); Woop- 
WARD, Quasi ContrRActs (1913) § 46. But where gifts are obtained through 
a fraudulent misrepresentation by the donee, the donor is given a remedy in 
equity. Eggers v. Anderson, 63 N. J. Eq. 264, 49 Atl. 578 (1901). A similar 
remedy is given where the misrepresentation is innocent. Jn re Glubb, [1900] 
1 Ch. 354; Kerr, FrRAuD AND MisTAKE (sth ed. 1920) 210-11. Although it 
would seem that the facts of the principal case might bring it within this rule, 
the court did not put its decision on this ground. In the absence of such mis- 
representation, most courts have held that no recovery can be predicated on 
the fact that the services were rendered under a mistake as to the recipient’s 
financial status. Frain v. Brady, 48 R. I. 24, 134 Atl. 645 (1926); cf. City of 
Albany v. McNamara, 117 N. Y. 168, 22 N. E. 931 (1889); Pickslay v. Starr, 
149 N. Y. 432, 44 N. E. 163 (1896). But see James v. Couchman, 29 Ch. D. 
212 (1883). And, in accord with these authorities, another New York court 
has on similar facts denied recovery. Matter of Thomas, 132 Misc. 842, 231 
N. Y. Supp. 93 (1928). However, the principal case might be supported on 
the ground that the plaintiffs, at the time of the operation, did not intend to 
render their services gratuitously but expected to be paid if they could. Jn re 
Clabbon, [1904] 2 Ch. 465, 467. This narrow basis would seem to be prefer- 
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able to the vague principles of “ equity and good conscience ” which the court 
invokes. 

STATUTE OF FRAUDS — PART PERFORMANCE — EFFECT OF IMPROVEMENTS 
Mape Arter DEATH oF Donor or Lanp. — Shortly before his death O, the 
owner of land, pointed out the lines of the property to A, and told A that it 
“ would go” to him. The property was not mentioned in O’s will. After O’s 
death, A conveyed the land to B, who conveyed it to the plaintiff, who there- 
after erected a valuable building on the lot. The plaintiff brought suit to 
quiet title, and the heirs of O filed a cross-complaint. From a decree for the 
plaintiff, the defendants appealed. Held, that the evidence showed that O 
had made a gift of the land to A, and a transfer of possession thereof, and 
that the improvements made by the plaintiff satisfied the Statute of Frauds. 
Decree affirmed.: Akins v. Heiden, 7 S. W.{2d) 15 (Ark. 1928). 

The court’s tortuous construction of the facts as constituting a present 
gift avoids any difficulty with the Statute of Wills. In almost all jurisdic- 
tions, a parol gift of land becomes enforceable in equity if the donee takes 
possession and makes substantial improvements. Howard v. Stephens, 38 
Cal. App. 296, 176 Pac. 65 (1918); Hayes v. Hayes, 126 Minn. 389, 148 
N. W. 125 (1914); Raymond v. Hattrick, 104 Wash. 619, 177 Pac. 640 
(1919). Contra: Wohlford v. Wohlford, 121 Va. 699, 93 S. E. 629 (1917) 
(statute). These cases have been explained on the ground of “ equitable 
fraud.” See Pomeroy, SPECIFIC PERFORMANCE (3d ed. 1926) §130; 3 
Pomeroy, Equity JURISPRUDENCE (4th ed. 1919) §1297; 4 id. § 1400n. 
But in the instant case, the land was vacant at the time of the gift, and the 
donee exercised no visible dominion over it. Even though constructive pos- 
session may have been given, there is lacking the objective safeguard of the 
usual case where the donee is actually on the land with the assent of the 
donor. This safeguard is considered essential if the Statute of Frauds is to 
be avoided.' See BispHAM, Egutry (10th ed. 1922) §§ 383-85; cf. Lynn v. 
Martin, 166 Ark. 296, 265 S. W. 948 (1924); Casady v. Casady, 184 Iowa 
1241, 169 N. W. 683 (1918). Furthermore, even if the donee had actual 
possession, at the time of the donor’s death, no improvements had been made, 
and the donee had acquired no equitable right. Snow v. Snow, 98 Minn. 348, 
108 N. W. 295 (1906. His only legal interest, an estate at will, was termi- 
nated by the death. Reed v. Reed, 48 Me. 388 (1861). To allow the subse- 
quent improvements of his grantee to create the right to have the gift spe- 
cifically enforced against the unconsenting new owner seems erroneous. 
Thompson v. Ray, 92 Ga. 285, 18 S. E. 59 (1893); Hammond v. Hammond, 
49 Tex. Civ. App. 482, 108 S. W. 1024 (1908). 


Torts — Unusuat Cases or Tort Liasitiry — RECOVERY FOR MENTAL 
Distress CauseD BY NoN-DELIvERY OF Corpse. — The defendant contracted 
to transport the body of the plaintiff’s husband. Because of the defendant’s 
negligence, the body did not arrive at its destination. Upon learning of this, 
the plaintiff “was terribly shocked, and because of said shock, she lost con- 
sciousness and fell,” with resulting physical injuries. The plaintiff sued to 
recover damages for both mental and physical suffering. From a judgment 
overruling its demurrer, the defendant appealed. Held, that the petition states 
a cause of action. Judgment affirmed. Clemm v. Atchison, T. & S. F. Ry., 
268 Pac. 103 (Kan. 1928). 

The interest in freedom from disagreeable emotional disturbance is pro- 
tected against wilful invasion. Larson v. Chase, 47 Minn. 307, 50 N. W. 238 
(1891); Wilkinson v. Downton, [1897] 2 Q. B. 57. Similarly, acts which 
are deemed to be in wanton disregard of the plaintiff’s right in this respect 
are often held actionable. Wilson v. St. Louis & S. F. R. R., 160 Mo. App. 
640, 142 S. W. 775 (1912); Koerber v. Patek, 123 Wis. 453, 102 N. W. 40 
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(1905). But courts widely disagree as to whether this interest is protected 
against negligent action. Some definitely refuse protection. Beaulieu v. Great 
No. Ry., 103 Minn. 47, 114 N. W. 353 (1907); Nail v. McCullough & Lee, 
88 Okla. 243, 212 Pac. 981 (1923). But many courts are ready to give relief 
where some distinct cause of action in contract or tort can be found to which 
parasitical damages for mental anguish can be attached. Nashville, C. & St. 
L. Ry. v. Campbell, 212 Ala. 27, 101 So. 615 (1924); Christy Bros. Circus v. 
Turnage, 144 S. E. 680 (Ga. App. 1928); Aaron v. Ward, 203 N. Y. 351, 96 
N. E. 736 (1911); see Goodrich, Emotional Disturbance as Legal Damage 
(1922) 20 Micu. L. REv. 497, 509. But see Southern Exp. Co. v. Byers, 
240 U.S. 612 (1916). However, no case has been found which clearly holds 
that recovery may be had for the negligent causing of mental distress unac- 
companied by physical injury. The differentiation between wilful and negli- 
gent wrongs in this respect, and the requirement of the existence of some slight 
physical injury are illogical. And difficulties of proof of injuries sustained 
are no greater if such distinctions are dropped. Cf. Bohlen, Jnjury from 
Negligence Without Impact (1902) 41 Am. L. Rec. (N. s.) 141. Yet, his- 
torically and practically, wilful wrongs have been separated from negligent 
acts; in dealing with the former, a stronger element of quasi-criminal pre- 
ventive and punitive justice enters. And the fear of fraud, fostered by the 
readiness of juries to find carriers and other public corporations negligent, has 
made the courts justly wary of extending liability in this field. See Pound, 
Interests of Personality (1915) 28 Harv. L. REv. 343, 362. 


WAREHOUSEMEN — UNIFORM WAREHOUSE Receipts Act — Test or Goop 
Faro REQUIRED FOR A BONA FIDE PurRcHASER. — The plaintiff rented part 
of his farm to A, who raised cotton thereon. A statute provides that a land- 
lord shall have a lien on the crops of his tenant for rent and advances. ALA. 
Crv. Cope (1923) §8799. A stored the crop, taking negotiable warehouse 
receipts, which he pledged to the defendant bank to secure a loan. Subse- 
quently the defendant sold the cotton. The plaintiff sued the defendant for 
destruction of its lien. The court charged the jury that the defendant was 
not a bona fide purchaser of the receipts if it had notice of facts which would 
have led a reasonable person to inquire as to the existence of a lien. The 
Uniform Warehouse Receipts Act, in force in Alabama, provides: “A thing 
is done in ‘ good faith’ within the meaning of this article when it is in fact 
done honestly, whether it be done negligently or not.” Ara. Crv. Cope (1923) 
§ 10562. From a judgment for the plaintiff, the defendant appealed. Held, 
that the defendant was not a bona fide purchaser because the statutory defi- 
nition of good faith did not affect the common law meaning of the term. 
Judgment reversed on other grounds. City Nat. Bank of Decatur v. Nelson, 
117 So. 681 (Ala. 1928). 

At common law, the purchaser of chattel property, honestly believing that 
no equity exists against his seller’s title, takes subject to any equity which 
reasonable diligence would have disclosed. Maxwell v. Brown Shoe Co., 114 
Ala. 304, 21 So. 1009 (1897); Rossman v. Ward, 210 Mich. 426, 178 N. W. 
41 (1920); Wallich v. Sandlovich, 111 Neb. 318, 196 N. W. 317 (1923). But 
see Untrorm Sates Act § 76(2); 2 WiLListon, Sates (2d ed. 1924) § 621. 
And some early American cases announced the same doctrine in respect to 
purchasers of negotiable paper. Roth v. Colvin, 32 Vt. 125 (1859). Contra: 
Murray v. Lardner, 2 Wall. 110 (U. S. 1864). But the law of negotiable 
instruments is now uniform that only actual bad faith will defeat the rights 
of a purchaser for value. NEGOTIABLE INSTRUMENTS Law § 56; Howard Nat. 
Bank v. Wilson, 96 Vt. 438, 120 Atl. 889 (1923). The same test has been 
applied in the case of transfers of order bills of lading. New York, etc. R. R. 
v. First Nat, Bank of Bridgeport, 105 Conn. 33, 134 Atl. 223 (1926); Burdg v, 
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Scott, 111 Kan. 610, 208 Pac. 668 (1922). See Unirorm BiLts or LapING 
Act, § 53(2). It seems clear that the definition in question was not intended 
to be a mere declaration of the common law rule, but in fact embodies a 
substantive modification of it. And if uniform acts are construed in the 
several states adopting them according to former views upon analogous 
subjects, the desired uniformity will not be achieved. Moreover, the test 
of actual good faith presents a clearer, less complex question for the jury, and 
one more consistent with commercial policy. There is no sound basis for the 
decision in the principal case. 





BOOK REVIEWS 


CHARLES DICKENS AS A LEGAL Historian. By William S. Holdsworth. New 
Haven: Yale University Press. 1928. pp. vi, 157. 


The distinguished English historian, Professor Holdsworth, has contrived 
even during his moments of recreation to render us his debtors. No two 
books outside the bounds of technical law are more worth reading for law 
students than Pickwick Papers and Bleak House. Even a trained lawyer, 
however, is puzzled by some of the legal points brought up by Dickens, because 
they have fortunately passed forever out of the realm of living law. Pro- 
fessor Holdsworth has performed a valuable service to lawyers and laymen 
alike in explaining these obscurities. And he has done much more than this. 
He has increased our admiration for the genius of Dickens by proving his 
great merit as a legal historian. 

When we study a particular period of the law, the statutes, decided cases, 
and text books give us a record of much that was actually done, but we are 
still far from realizing what the law was like then to the men who lived with it. 
We cannot tell from such books how the judges, lawyers, court rooms, and 
incidents of litigation really appeared to litigants and public. We long to 
see the law of that time at work, as vividly as we can see the law of today, 
and the purely legal writers leave us baffled. If H. G. Wells’ Time Machine 
could only be entrusted for a few days to a law teacher, his itinerary would 
instantly be planned. Unlike Mr. Wells’ inventor, he would not bother about 
the unfamiliar future or the glacial period, but he would set out eagerly for 
the Middle Ages, stopping off every few decades to visit the courts and haunts 
of great English judges and lawyers, Jessel, Bentham, Eldon, Mansfield, and 
so through the centuries until he quitted the King’s Bench of Bracton to begin 
the return flight. For the sake of such a voyage we would willingly run the 
risk of a possible arrest for heresy or sedition if we spoke too unguardedly to 
the companions whom we met on the way. Until Mr. Wells’ invention be- 
comes available for lawyers, we must be content with a perusal of the few 
books, legal and non-legal, which enable us to see judges and lawyers at work. 
Among these Mr. Holdsworth names Fortescue in the fifteenth century, Roger 
North in the latter part of the seventeenth, and Samuel Romilly in the latter 
part of the eighteenth. And for the first half of the nineteenth century, now 
severed from our own experience by great reforms, “ the legal historian has in 
Charles Dickens’ novels a source of information which, in its range and life- 
like character, is superior to that possessed by the historian of any other 
period.” 
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The usefulness of Dickens’ novels is not diminished by the presence of a 
few legal errors.1 Indeed, these prove that he speaks freely out of his own 
observation. If he had submitted his manuscript to a lawyer for the cor- 
rection of possible errors, it might have lost in vividness far more than it 
would have gained in accuracy. We know that what Dickens says comes to 
us at first hand. It is fortunate, too, that he could possess such an intimate 
knowledge of law without being a lawyer. If he had belonged to our pro- 
fession he would probably have regarded many of the legal abuses of his day 
as inevitable parts of the law, and so have omitted to describe them. 

After this preliminary estimate of Dickens’ importance and a brief ac- 
count of the events which brought him into active contact with the law, 
Professor Holdsworth devotes his first chapter to the courts and the dwellings 
of lawyers as they appear in the novels. After reading this account one 
looks at the decisions of judges in a new light. The opinions of a second Vice 
Chancellor seem a little less dignified when it is remembered that they were 
delivered on the upper floor of the old courts surrounding Westminster Hall 
in a room familiarly known as,the “ Dog-hole.” The third Vice Chancellor 
sat even higher in the “ Cock-loft.” We learn, too, why Bardell v. Pickwick 
was heard at the Guild Hall instead of at the Court of Common Pleas, and 
why, when we first wander into Jarndyce v. Jarndyce, we find the Lord Chan- 
cellor sitting at Lincoln’s Inn, although the case was closed at Westminster 
Hall. We get the interesting information that when Dickens wrote the 
offices of the various courts were scattered all over London and were shame- 
fully overcrowded. Professor Holdsworth intersperses his helpful comments 
with long quotations from the novels, bringing before us in convenient space 
the court rooms and law offices in which were prepared and decided so many 
of the cases which law students must wrestle with today. 

The second chapter deals with the lawyers, lawyers’ clerks, and other 
satellites of the law. Professor Holdsworth begins at the bottom and works 
upward because Dickens’ knowledge of the lower ranks of the legal pro- 
fession is more extensive. It is a peculiar misfortune of the law that notwith- 
standing the nobility of its purpose, it seems fated to enlist for its subordinate 
tasks many unprepossessing persons. ‘This was even more true in Dickens’ 
day than in our own, and the author parades before us a long succession of 
sheriffs’ officers, law stationers, office boys, lawyers’ clerks, and shysters. 
Passing to the higher branches of the profession, he identifies the original of 
Serjeant Buzfuz and explains the appearance of a serjeant on each side of the 
case of Bardell v. Pickwick. Before 1846 the serjeants had a monopoly as 
pleaders at the Common Pleas bar. The order was ended in England by the 
Judicature Act of 1873, and Professor Holdsworth mentions that the last 
surviving serjeant at law, Lord Lindley, died in 1921, at the age of ninety- 
three. It might be added that the order continued in Ireland, and is still 
represented by Serjeant Sullivan who appeared for Sir Roger Casement. We 
are told that Dickens got his idea for the famous letters in Serjeant Buzfuz’s 
speech from the argument of Sir William Follett in the action brought by 
Mr. Norton against Lord Melbourne for criminal conversation. Mrs. Norton, 
by the way, influenced another important novel; a rumored incident in her 
life was the basis for the disclosure of a Cabinet secret to the press by Diana 
of the Crossways. While Dickens has little to say of the ordinary barrister, 


—. 





1 These mistakes are specified at pages 6n. and 149 in the book reviewed. 
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we are reminded that Fitzroy Kelly is probably described in Little Dorrit. 
The common law pleaders are pictured in A Tale of Two Cities. As for 
judges, the judge in Pickwick Papers is said to be Gaselee, and the Lord 
Chancellor in Bleak House to be Lord Lyndhurst, the only Lord Chancellor 
born in Boston. : 

The third chapter is devoted to Bleak House and the procedure of the 
Court of Chancery. Although some of its abuses had disappeared before 
Dickens described them, the author thinks that they were all true in 1827, 
when the story may be assumed to have taken place. His extracts from 
official sources show that the disgraceful picture of Jarndyce v. Jarndyce is 
by no means exaggerated. The author takes up in detail the various stages in 
an equity suit. The account of the unsatisfactory methods of taking evidence 
make it easier to understand why at this time equity declined jurisdiction of 
many cases which now seem well fitted for specific performance or for an 
injunction. At the end of the chapter the author shows how the publication 
of Bleak House was followed by thorough-going reforms of equity procedure. 
Not all of these have been adopted in this country and we may still take warn- 
ing from Jarndyce v. Jarndyce of what laymen may have to suffer from a 
chancery suit. The reviewer has known more than seven years to elapse 
between the filing of a bill in equity and the master’s report, to say nothing 
of the subsequent time required before the final decision by an appellate court. 

The last chapter deals with Pickwick Papers and the procedure of the com- 
mon law. The main rules were still medieval but were overlaid with a 
number of conventional practices and legal fictions to make the law suited to 
a more complex society. “The result was that the real working rules of 
practice had come to depend upon the conventions of the law courts, just as 
truly as the real working rules of constitutional law had come to depend on the 
conventions of the constitution.” After sketching the medieval scheme of 
common law procedure, Professor Holdsworth first takes up the conventional 
practices and fictions of the courts which are illustrated by Mrs. Bardell’s case. 
He shows why the action was begun by the arrest of Mr. Pickwick and not 
by original writ; the explanation of the sham bailsmen and of Mr. Pickwick’s 
removal by habeas corpus to the Fleet. He tells why additional jurymen had 
to be pressed into service and why the case was “ opened” by a meaningless 
speech. Secondly, he discusses the rules of evidence which prevented Mr. 
Pickwick and Mrs. Bardell from giving testimony as to facts peculiarly within 
their knowledge. Thirdly, he deals with execution and imprisonment for debt 
and thinks that Dodson and Fogg sought to collect the judgment by arresting 
Mr. Pickwick because he had no land or tangible chattels and drew his income 
from investments which could not be taken on execution. Professor Holds- 
worth might have given a reference to the chapter on “ Amercement and 
Fine ” in Fox’s Contempt of Court.2 In conclusion he compares the defects 
of the equity and common law procedure as brought out in the two novels of 
Dickens, and decides that although equity at the period described was superior 
in some points, the common law was on the whole less archaic. 

Although some of the information in this book has already appeared in the 
author’s great History of English Law, it derives an increased force from the 
picturesque material with which it is surrounded. All lawyers and all lovers 
of Dickens will be wise in reading Professor Holdsworth’s book. 


Harvard Law School. ZECHARIAH CHAFEE, JR. 





2 Fox, THe History or Contempt or Court (1927) 118. 
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SUGGESTIONS FOR THE PRACTICE OF COMMERCIAL ARBITRATION IN THE UNITED 
States. Prepared by the American Arbitration Association. New 
York: Oxford University Press. 1928. pp. 247. 


This volume is the outgrowth of the endeavor of the American Arbitration 
Association to give practical instruction to business men in the use of arbitra- 
tion machinery. A glance at the table of contents will show how closely the 
editors have followed practical needs which have arisen in the course of their 
experience. The arbitration agreement, the submission, and the arbitration 
clause, are considered among the preliminary matters. The arbitrator, pro- 
ceedings, and the award, make up the heart of the volume; the compensation 
and costs, remedial matters, and enforcement, conclude the main body oi 
the work. 

This outline makes no place for a discussion of the desirability of arbitra- 
tion. That is taken for granted. And no attention is devoted to the very 
difficult problem of so classifying questions in disputes as to indicate which 
of them lend themselves to arbitration, and which of them are not so well 
cared for by that method. There is an excellent summary of the reasons for 
using arbitration, but nothing about its dangers or limitations. All this may 
be easily understood and pardoned in view of the immediate task of the 
American Arbitration Association of overcoming barriers of prejudice, igno- 
rance, and inertia in the use of arbitration in business. It does not explain, 
however, the glossing over of the legal difficulties inherited from the days 
when courts were jealous of rival tribunals, and when they limited the scope 
of arbitration in every way. Whether rightly or wrongly, they made sub- 
missions revocable; they confined arbitration agreements to existing con- 
troversies; they declared numerous types of arbitration agreements void as 
tending to oust the court of its jurisdiction. Of course, in our own day courts 
are much more liberal, and the vast amount of statutory material + has made 
this pitfall a little less dangerous. But a warning of some kind should, it 
seems, be hung over this pitfall in a handbook which is intended for the 
guidance of the executive in the practical use of arbitration. 

This book is intended for laymen. The leaflet out of which it has gradually 
grown was written specifically for the use of the members of the Association’s 
national panel of arbitrators. Still, it has a genuine interest for the lawyer. 
By paralleling and in many points duplicating the machinery of legal pro- 
cedure, arbitration throws a great deal of light on the functions of adjective 
law. At first glance much of this discussion, such as the part dealing with the 
admission and hearing of evidence,? seems negative. It emphasizes the free- 
dom of the arbitrators from the technical rules of evidence which govern trial 
by jury. In fact, it is suggested that arbitrators, in order to avoid suspicion, 
should err, if at all, on the side of admitting immaterial evidence. Yet, upon 
further examination of the rules for the conduct of the arbitrators, one can 
easily see an effort to accomplish the same ends as are accomplished by the 
tules of relevance, competence, and materiality. In like manner, the idea of 
“pleading ” is passed over lightly in the discussion of the submission, but 
when we reach the proposition that an award should not go beyond the sub- 
mission we are reminded that it is advisable “ that the question in issue which 





1 This material is diligently collected in Annex I by Professor Wesley A. Sturgis 
and his assistants. 2 P. 50. 
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the parties intend to present be stated so clearly in the submission that the 
arbitrators will have no difficulty, first, in deciding the precise question sub- 
mitted and, second, in avoiding an excess of authority with respect to matters 
not submitted.” ® 

Moreover, lawyers are being brought into increasing contact with arbitra- 
tion. They are frequently called upon to act as arbitrators or to appear or 
give advice in arbitration proceedings. In fact, from the very beginning, the 
lawyer must advise his client as to the drawing of an arbitration agreement or 
a clause of submission, and such advice cannot. be entirely safe unless it is 
based on a knowledge of how arbitration actually works. In these pages he 
will see many evidences of the fact that a submission to arbitration does a 
great deal more than to modify the adjective law of a case. It directly affects 
the substantive rights of the parties because the scope of an award is so much 
greater than the scope of a judgment, or even a decree in equity. The lawyer 
must understand that the award has not only the force of a judgment behind 
it, under the statutes of today, but also that it has the flexibility of a new 
contract. 

NATHAN ISAACs. 


Harvard Business School. 





THE DocrTRINE OF NECESSITY IN INTERNATIONAL LAw. By Burleigh Cushing 
Rodick. New York: Columbia University Press. 1928. pp. 195. 


The lack of certainty has long stood in the way of the advancement of 
international law. With no compelling sanction other than the common con- 
sent of nations, it has had to rely upon slow growth by precedent, accelerated 
from time to time by treaty agreement. The present period is characterized 
by a desire to widen the field of agreement by codification; and this presup- 
poses a certain uniformity of doctrine and practice in respect to the subject 
matter. 

Mr. Rodick’s work is an endeavor to analyze the extent to which the doc- 
trine of necessity may be expressed in precise terms, and to present the result 
of the author’s research of theory and practice in various countries. He 
assumes to deal with those situations in which a state claims the extraordinary 
and exceptional right to disregard the normal duty imposed upon it by a rule 
of international law when such action is essential to its preservation and con- 
tinuity as a state. The doctrine of necessity is thus a threat at the certainty 
of international law itself, and unless the exceptions thus created can be 
based upon fixed rules, the main principles will to that extent remain in- 
definite. The author has therefore set himself a worthy task. 

The book gives an outline of the rule of necessity recognized by early 
writers beginning with Grotius, Machiavelli, and Hobbes, and continuing to 
Rousseau and Vattel. The author then applies the doctrine to the various 
rights and duties of nations in peace and war. Some of these applications, as, 
for example, to cases wherein necessity is the basis for the exercise of national 
jurisdiction,’ are not strictly illustrations of the doctrine as the author has 
defined it. The cases in this category represent instances in which necessity 
has been used as an argument in support of the exercise of normal rights. 





3 P. 61. 1 Pp. 26-36. 
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The author is aware of the difference between the two classes of cases, but he 
does not sharply distinguish them: one in which necessity is relied upon to 
support an assumed right, the other in which necessity is used to excuse viola- 
tions of some principle otherwise admitted. Comparison might have been 
interesting here between the position of the United States prior to the Civil 
War in resisting visit and search of its vessels suspected of being engaged in 
the slave trade, and the present policy under the Eighteenth Amendment with 
reference to vessels near our coasts but outside our territorial waters. 

Of course the most difficult problems relate to military necessity in time of 
war. The author discusses the conflict of theories. Kriegsraison geht vor 
Kriegsmanier expresses the one; the other theory requires that the doctrine 
of necessity be limited to those circumstances in which the law has in advance 
given an express sanction for its use.2, The author points out that Germany 
is not the only country which has relied upon the former, and he gives some 
striking examples from our own Civil War involving both belligerents.* 
When he comes to discuss naval warfare he insists that it is difficult to jus- 
tify a violation of neutral rights under a plea of necessity where the neutral 
has not failed in any duty toward the particular belligerent, and he is inclined 
to believe that, as to neutrality, the doctrine should not be recognized.* 

The author concludes by presenting, as a result of his examination of the 
authorities, seven limitations upon the doctrine of necessity. Thus he ends 
where Grotius began, by recognizing the doctrine only with the proviso of its 
limitations. Hall was doubtless right in warning against the delusion that 
formulas are stronger than passions; yet we know of no branch of interna- 
tional law in which precise formulation is more important than in fixing the 
limits of necessity as a justification for the violation of principles which, in 
the absence of necessity, are acknowledged. 

ArtHuR K. Kuun. 

New York City. 





CASES ON THE LAW oF BANKRUPTCY, INCLUDING THE LAW OF FRAUDULENT 
CONVEYANCES. Second Edition. By Evans Holbrook and Ralph W. 
Aigler. Chicago: Callaghan and Company. 1927. pp. ix, 602. 

CASES ON THE LAW OF BANKRUPTCY, INCLUDING THE LAW OF FRAUDULENT 
ConveyANces. By William Everett Britton. Saint Paul: West Pub- 
lishing Company. 1928. pp. xxi, 664. 


The book of Holbrook and Aigler is no perfunctory second edition. Over 
one-third of the cases are new.! Still less is the book a mere rearrangement 
of the materials in any other casebook. For example, less than one-sixth 
of the cases in it are to be found in the second edition of Professor Williston’s 
Cases on Bankruptcy. As compared with Williston, one finds fewer English 
cases, fewer cases under other bankruptcy laws, and less attempt to develop 
historically concepts such as that of the date of cleavage. One also feels 
less consciousness of bankruptcy as an aspect of the larger spectacle of the 
struggle between creditors, and between creditors and debtors, with inter- 
esting related manifestations in assignments for the benefit of creditors, and 





*?.. oa. SP. 97, 4 P. go. 
1 104 of the cases found in the first edition remain, 49 cases have been dropped, 
and 58 are new. 
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compositions outside of bankruptcy. This is to be expected, not only because 
authors’ judgments may be expected to differ as to the scope of view which 
is most profitable, but also because our present Act has, with thirty years of 
continuous operation, acquired a continuous history and analytical develop- 
ment of its own, which now makes a shift of emphasis natural if not inevi- 
table. And yet one accustomed to approaching the subject of bankruptcy 
teaching from the point of Williston will find himself on familiar ground. 
Fraudulent conveyances, preferences, property acquired by the trustee, and 
provable claims are given the most space, while dissolution of liens, set-off, 
who may become bankrupts, discharge, and the effect of the National Act 
on state legislation, is perhaps a fair list of the other subjects given more 
than passing notice. A critical study of these will require a mastery of eight 
or nine paragraphs of the Act and a working acquaintance with several other 
clauses therein. Of course, the instructor can and must emphasize the neces- 
sity of bringing all relevant parts of the statute to bear on the problems 
raised, and the faithful student will frequently search the Act for more light; 
yet it is plain that the casebook presents no attempt to mobilize the bulk of 
the statute for the purposes of classroom work. The footnotes are not 
voluminous, but give a primary impression of being well designed to arouse 
the curiosity of the student. References to recent cases and legal periodicals 
are frequent enough to facilitate further research. One misses chiefly the 
master hand in the abbreviation of the statements of facts and opinions of 
the principal cases. 

To the method of approach above described, Mr. Britton hurls a bold 
and plausible challenge. The bankruptcy statute is, as he says, in fact and 
legal theory the basis of the bankruptcy system. There is no reason, he 
further remarks, why the student should see the statute first through the eyes 
of the court, and a casebook should feature it in a prominent manner. Most 
of the time in law school is spent on common law and equity courses in which 
statutes are largely ignored; consequently the student gets a distorted legal 
perspective which is only too consistent with the perspective of some courts 
responsible for needless nullification of legislative effort. 

There is so much persuasiveness in these and other related suggestions 
made in his preface that one is encouraged to examine his work with reserved 
judgment. He has elaborately analyzed the subject into chapters, sections 
and subsections, and in addition to the usual copy of the Act in the appendix, 
has grouped all but the least important paragraphs and clauses, and printed 
them in large black type at intervals through the text, generally at the begin- 
ning of a section or subsection of the text appropriately entitled. Some 
sections consist entirely of such extracts from the statute with annotations. 
As compared with Holbrook and Aigler, or almost any casebook on a subject 
other than pleading, much more than ordinary emphasis is placed on matters 
of procedure and administration. This may be partly an independent inclina- 
tion of the author, but one gets the impression that he has been controlled 
by the desire to find a place in the body of the book for as much of the 
statute as possible and to develop as many problems thereunder as space 
permits.2 The first impression on reading the book is that the treatmerit 





2 In one place approximately thirteen consecutive casebook pages (pp. 99-112) 
are devoted solely to sections of the statute, with footnotes containing general orders 
and miscellaneous, though doubtless carefully selected, citations and questions. 
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is diffuse and that all emphasis has been lost in multitudinous detail. This 
impression is qualified but not obliterated by a careful examination. The 
fact that Mr. Britton has spent space equivalent to forty-six pages in reprint- 
ing parts of the statute, and seventy-seven pages in footnotes, suggests an 
inquiry as to how far his reproduction of principal cases has been curtailed. 
Quantitative comparison with the other books here mentioned is adapted to 
that end. Eliminating the subject of partnership bankruptcy, the three books 
are of nearly the same length; a careful estimate indicates that Britton is 
about two per cent longer than Williston, and Holbrook and Aigler about two 
per cent shorter than Williston. Yet Britton includes but 119 principal cases, 
while Holbrook and Aigler includes 160, and Williston 186. . This variation 
exists partly because Britton has consumed more space in statutes and notes, 
partly because he is inclined to include more points in the cases he selects, 
and partly because both recent books suffer in comparison with Williston in 
the matter of bold and skilful abbreviation of statements of facts and 
opinions.*® 

A comparison of the two recent books with respect to their development 
of subjects suited for classroom discussion reveals the outstanding fact that 
the Britton book entirely fails to live up to the last part of its title. Nine 
cases of fraudulent conveyances, and copies of the Statute of Elizabeth and 
the Uniform Fraudulent Conveyance Act, with four pages of text comment, 
do not constitute a casebook on fraudulent conveyances. A less serious 
sacrifice of live material is involved when Mr. Britton covers in one case 
and one note the subject of the effect of the Bankruptcy Act on state laws. 
Messrs. Holbrook and Aigler could profit from his elaborate classification of 
the “resources of the bankrupt estate” to help orient the student in the 
solid one hundred pages they lump under the subheading “ kinds of prop- 
erty,” in the section concerning property acquired by the trustee. They also 
might well have followed his plan of treating in a footnote the bankruptcy 
of persons of abnormal status. As far as selection of cases is concerned, Mr. 
Britton’s seems the more vulnerable because of his apparent effort to dis- 
tribute cases under as many as possible of his numerous subheadings.* 

As to Mr. Britton’s theory of approach, it is easier to agree with most of 
his premises than with his reasoning, or the application of his conclusions. 





8 Twelve cases are common to all three books. These Williston disposes of in 
about 33 pages, where Holbrook and Aigler take 46 and Britton nearly 54. Part 
of this striking difference is accounted for by the fact that Williston abstracts a 
large portion of too long opinions. As between the two books with which we are 
here primarily concerned the difference can be largely accounted for with some 
advantage to Britton. Thus Crawford v. Burke, 195 U.S. 176 (1904), involves two 
points. Williston condenses the statement of the case, states the holding on the 
first point, and gives the opinion on the second, all in two pages. Britton, char- 
acteristically covering both points, prints the case to a length of seven pages. Hol- 
brook and Aigler seem to fall between two stools, leaving the statement of the case 
at length and printing the part of the opinion preliminary to the first point without 
disposing of that point, and then passing on to the second point. Needless to say, 
this treatment is far inferior to either of the other courses. It would not be fair 
to infer that it is typical of the book. Britton includes dissents omitted by the 
others in two cases, which may be justified as tending to put the student on inquiry. 

* It is probably generally conceded that the new fourth act of bankruptcy gets 
around the case of Citizen’s Bank Company v. Ravenna National Bank (234 U. S. 
360 (1914) ) and covers so nearly the same ground as the third act that the third act 
is now of comparatively slight practical importance. Accordingly, that case, which 
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Students are not sufficiently statute-conscious. True. The instructor must 
keep the classroom ringing with references to the Act. But it does not follow 
that the statute must be distributed through the casebook. The student can 
apply it to his case more immediately if he buys it in a separate pamphlet, 
so that he can have statute and opinion before him at the same instant. 
Bankruptcy is a system based on statute. But it does not follow that the 
construction of a casebook on it should start with the statute. The case 
system of instruction is surviving amid our myriad of statutes, not because 
the case system is a fetish, but because the student seems to get further 
by considering actual controversies than by reading statute books. Most 
of the actual legal controversies which can be offered for their consideration 
come up in court. Consequently the controversy must be seen first through 
the eyes of the court, even though with the frequent aid of spectacles sup- 
plied by the instructor. Moreover, not all actual controversies adapt them- 
selves to discussion in the classroom. The place to learn practice is in 
practice and to learn it elsewhere is impracticable. It is possible in school 
work to lead the student to establish relationships between various specific 
facts, cases, and branches of the law and give his legal mind a scope, range, 
and potentiality that it would be unlikely to obtain otherwise. One can see 
the way to accomplish this in a greater degree from the book of Holbrook 
and Aigler. If the student also becomes statute conscious and masters the 
Act to the extent indicated earlier in this discussion, not much more can be 
expected from a course which has a normal allotment of something like 1600 
classroom minutes. 
James ANGELL McLAvucHLIN. 
Harvard Law School. 





FourtH ANNUAL REPORT OF THE PERMANENT CourRT OF INTERNATIONAL 
Justice. Publications of the Permanent Court of International Justice. 
Series E, No. 4. Leyden: A. W. Sijthoff’s Publishing Company. 1928. 
pp. 548. 


As is well known, this series of publications of the Permanent Court of 
International Justice covers the activities of the court, and is an authentic 
record of data relating thereto. The present volume includes the period from 
June 15, 1927, to June 15, 1928. The various publications of the court 
are very numerous and diversified, and secure great clarity in the understand- 
ing of the court’s work. The Annual Reports, with their appended digests, 
indices, and lists, are especially useful for research into the activities of this 
international tribunal. 

The present volume follows the plan adopted in the previous reports. 
Of especial mention, from the contents of the first and second chapter, is the 
history of the settlement of the question of the diplomatic privileges and 
immunities of judges and officials of the registry, and the addition to the 
rules of the court of a provision allowing national judges in advisory pro- 
ceedings when the question submitted relates té an actual dispute between 





was included in the first edition of Holbrook and Aigler, is dropped from the 
second edition. The third act is, however, still in the Statute, and the case shows 
up under the appropriate subsection in Britton. 
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two or more states. In Chapter III are enumerated all new treaties or agree- 
ments which give the court jurisdiction. A table in chronological order of 
instruments in force or only signed governing the court’s jurisdiction is 
appended. 

Summaries of the five judgments and two advisory opinions handed down 
by the court during the period covered by this report are given in Chapters 
IV and V. These summaries are intended to give a general view of the work 
of the court and cannot be taken as interpretations of the judgments and 
opinions. Annexed to these chapters is an analytical index of the judgments 
and opinions of the court. One would wish this index more analytical and 
complete if it were to serve as an index to the actual holdings of the court. 
But an American lawyer should not expect to find in continental publications 
indices similar to those of American books. 

The last two chapters are of particular interest. Chapter [TX contains a 
bibliographical list of official and unofficial publications concerning the court. 
This list supplements and continues the bibliographical lists which appeared 
in the Second and Third Annual Reports. It includes 411 new titles of works, 
essays, and articles — an eloquent sign of the great interest of the world in 
the court. This brings the entire number of the list to 2259. Two alpha- 
betical indices, one of authors’ names and the other of subjects are added. 
These are cumulative, covering the bibliographies of the previous volumes 
as well as of the present. 

The last chapter is a second addendum to the third edition of the col- 
lection of texts governing the jurisdiction of the court. Although this 
collection does not pretend to be absolutely complete or accurate, it claims 
to rely exclusively upon strict official information. Forty-seven new inter- 
national agreements concluded or published from June 15, 1927, to June 15, 
1928, are contained therein. This brings the whole number of such instru- 
ments to 250. Sixty-four among them are political treaties (of alliance, 
commerce, navigation) and affect thirty-eight countries; sixteen are con- 
ventions concerning transit, navigable, water-ways and communications gen- 
erally; and seventy-three are treaties of arbitration and conciliation. These 
numbers are eloquent in showing the important réle that the Permanent 
Court of International Justice is progressively acquiring in the international 
life of our time. 

STEPHEN P. Lapas. 

Cambridge, Mass. 





CASES ON THE ADMINISTRATION OF CRIMINAL Law. By Edwin R. Keedy. 
Indianapolis: The Bobbs-Merrill Co. 1928. pp. xx, 586. 


The reviewer questions the need of a case book on criminal procedural law. 
The book invites a challenge to any curriculum in which it would have a place. 
A law school course in criminal procedure has little justification except on 
grounds of practicality. Unlike other courses, it can give the student little 
insight into the operation of the broad and general principles of the common 
law. It does not even lend itself well to training in casuistry. But, granted 
that there is a need for such a book, this one serves the need with reasonable 
adequacy. It follows the criminal from the beginning to the end of the time 
he spends in the toils of the criminal law — from his arrest until, if he is 
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fortunate, the executive grants him clemency. The book does not lack com- 
pleteness. Every subject is not only touched upon, but — except in a few in- 
stances — is thoroughly treated. We would like to have seen the subject of 
entrapment more fully handled, for experience has shown us what a bugaboo 
the doctrine is, and how much need there is for enlightenment on the part 
of both bench and bar. 

The chief complaint against the book is that it is too long; it considers some 
matters with unnecessary detail. For example, the author devotes about 
thirty-five pages to the “ general requisites” of an indictment. There are 
only one or two general principles. It is well to point out, as Professor 
Keedy does, that the trend is towards greater liberality in the construction 
of pleadings. After this point has been covered, all an author can do is to 
sound a note of caution to the pleader, for there are still artificial traps 
aplenty. Thirty-five pages seem excessive space for so limited a subject. 

There are few “leading cases” on the subject, and these few have been 
included. The footnotes are not helpful. The most that any editor of a case 
book can hope to do through footnote references is to stimulate the student 
to additional reading. He is more likely to succeed if he very briefly suggests 
the question with which: the cases in the footnote treat than by using the 
stereotype “see” and “ cf.” 

Professor Keedy brings a liberal point of view to the subject, and despite 
the limitations imposed by a case book, his attitude is convincingly presented. 
For that, one can be thankful, because his is a subject which literally cries 
out for liberal action. 

BEN HERZBERG. 

New York City. 





